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CARO v. BLAGOJEVICH: CHRONOLOGY OF EVENTS

March 7, 2007

May 10, 2007

November 7, 2007

November 20, 2007

November 26, 2007

Governor proposes in his budget address an expansion of State-
sponsored healthcare programs known as “Illinois Covered”. See
Joint Stipulation, §{8-10.

House Resolution to express support for or disapproval of the
funding mechanism for the Governor’s healthcare initiative, a
Gross Receipts Tax, receives not a single vote in support

There is no appropriation in the FY08 budget for the Governor’s
healthcare initiative. See Joint Stipulation, J11.

DHFS files the Emergency Rule and identical Permanent Rule
creating a new healthcare program as an expansion of the
FamilyCare program (“Program”). The Program (i) established
benefits for a never-previously-enrolled group: adult
parent/caretakers of children receiving state aid from households
with annual incomes of 185% to 400% of the federal poverty level
(FPL), and (ii) transferred adult parent/caretakers from households
with annual incomes between 133% and 185% of the FPL, who up
until then had been covered under the state’s Children’s Health
Care Insurance Program Act (CHIPA), out of CHIPA and into
enrollment in the new Program as part of State Medicaid coverage.
Section 5-2(2)(b) of State Medicaid, 305 ILCS 5/5-2(2)(b), is cited
as authority. See Tab 1.

Any new plan or program under the Medical Assistance Act must
be approved by the Governor. 305 ILCS 5/5-2(b). The Governor
agreed to and approved the Program submitted in the Rules. See
Joint Stipulation, 38;s ee also 2/1/08 Opposition to First
Preliminary Injunction at 6.

JCAR objects to and suspends the Emergency Rule after finding it
is not in the public interest pursuant to the Illinois Administrative
Procedures Act, rendering it invalid. See Tab 2.

Caro v. Blagojevich is filed in Cook County Circuit Court



December 14, 2007 Baise and Gidwitz intervene as Plaintiffs in Caro v. Blagojevich

December 21, 2007  Plaintiffs file their first motion for preliminary injunction

January 28, 2008

February 26, 2008

April 15, 2008

The parties file their Joint Stipulation of facts and admissibility of
exhibits for the first preliminary injunction

JCAR votes 8-2 to object to and prohibit the filing of the
Permanent Rule. Its Statement of Objection is as follows:

At its meeting of February 26, 2008, the Joint Committee on
Administrative Rules voted to object to the above proposed
rulemaking and prohibit its filing with the Secretary of State. The
Committee found that the adoption of this rulemaking would
constitute a serious threat to the public interest. The reason for the
Objection and Prohibition is as follows:

JCAR objected to and prohibited filing of the Department of
Healthcare and Family Services’ rulemaking titled Medical
Assistance Programs (89 Il Adm. Code 120; 31 I1l. Reg. 15424) to
the extent that it expands medical assistance to persons other than
those formerly receiving medical coverage under a federal SCHIP
waiver for caretaker relatives of children covered by SCHIP. The
budgetary impact on the State is likely to be significant. An
expansion of this magnitude should not be initiated without a
specific legislative determination that adequate financial resources
are, and will continue to be, available. The General Assembly did
not include expanded FamilyCare during its formation of the Fiscal
Year 2008 Budget. Further the General Assembly did not pass
specific statutory authority for such expansion. To enter into this
expansion without the assurance of available funding and specific
statutory authority is not in the public interest.

The proposed rulemaking may not be filed with the Secretary of
State or enforced by the Department of Healthcare and Family
Services for any reason following receipt of this certification and
statement by the Secretary of State for as long as the Filing
Prohibition remains in effect. See Tab 3.

Circuit Court enters first preliminary injunction order enjoining the
Program. See Tab 4. ‘



April 21, 2008

April 23,2008

May 1, 2008

May 12, 2008

May 14, 2008

May 20, 2008

DHFS files a Peremptory Rule purporting to “incorporate[] the
TANF Employment Requirements” and remedy the deficiencies in
the Program noted in the first preliminary injunction.

Defendants file Notice of Appeal of first preliminary injunction
Circuit Court denies Defendants’ request for stay of first injunction

Plaintiffs file their second motion for preliminary injunction

Circuit Court grants Defendant-Intervenors leave to intervene in
Caro v. Blagojevich

Appellate Court denies Defendants’ motion to stay first injunction

JCAR objects to and suspends the first Peremptory Rule. Its
Statement of Objection to and Suspension of Filing states, in
relevant part, that:

At its meeting on May 20, 2008, the Joint Committee on
Administrative Rules objected to the Department of Healthcare and
Family Services’ use of peremptory rulemaking to adopt rules
titled Medical Assistance Programs (89 Ill. Adm. Code 120; 32 IlI.
Reg. 7212) and the rule because that use of peremptory rulemaking
violates Section 5-50 of the Illinois Administrative Procedure Act
(IAPA). Section 5-50 of the IAPA allows peremptory rulemaking
to be used only when the rulemaking is required as a result of
federal law, federal rules and regulations, an order of a court or a
collective bargaining agreement that precludes the exercise of
agency discretion as to the content of the rule and that precludes
adoption of rules through regular rulemaking. The analysis portion
of the court’s Memorandum Opinion and Order entered in Caro vs
Blagojevich on 4/15/08, which HFS cites as the reason for this
peremptory rulemaking, notes that not all TANF requirements are
met by the expanded FamilyCare Program emergency rules,
specifically the requirement that the adult be employed or engaged
in a job search. However, the judge’s specific order on 4/15/08
preliminarily enjoins HFS from “enforcing the Emergency Rules
or expending any public funds related to the FamilyCare Program
created by the Emergency Rule.” The court order does not direct
HFS to amend its rules in any way, including insertion of



June 16, 2008

September 26, 2008

October 15, 2008

October 17, 2008

October 29, 2008

November 12, 2008

November 26, 2008

December 8, 2008

December 10, 2008

employment and job search requirements, not does the court set
any deadline for action that precludes the use of regular
rulemaking procedures. Therefore, the standards under Section 5-
50 of the IAPA for use of peremptory rulemaking are not met, and
JCAR finds this violation of the IAPA presents a threat to the
public interest.

The suspended peremptory rules may not be enforced by the
Department of Healthcare and Family Services for any reason, nor
may the Department file with the Secretary of State any rule
having substantially the same purpose and effect as these
suspended rules for at least 180 days following receipt of this
certification and statement by the Secretary of State.

(emphasis added). See Tab 5.

The parties file their Supplemental Joint Stipulation of facts and
admissibility of exhibits for the second preliminary injunction

Appellate Court affirms the Circuit Court’s first preliminary
injunction. See Tab 6

Circuit Court enters second preliminary injunction order, see Tab
7, and denies Defendants’ motion to stay that injunction
Appellate Court denies Defendants’ Petition for Rehearing on first
injunction

Defendants file Notice of Appeal of second preliminary injunction

Appellate Court denies Defendants’ request to stay second
injunction

Hlinois Supreme Court enters order staying October 15, 2008 order
pending disposition of Defendants’ Petition for Leave to Appeal.

Defendants file Supreme Court Petition for Leave to. Appeal (PLA)

Defendants’ Appellate Brief due in second appeal (NOT FILED)

Plaintiffs file their Opposition to Defendants’ PLA. See Tab 8.



EXHIBIT 1



2007

S A S et et e s e 0 atore

ILLIN IS

' \ ' OF GOVERNMENTAL
- / ¢\ AGENCIES

- fantiad

W s me case wames

Volume 31, Issue 47
November 26, 2007
Pages 15399-158%0

Foviiiie SR adminsmiive Code Diviion-
oA D P lllEusfMong;ﬂreet

Lz(m 7827017
o/ www.cyberdrivelinos.com

PUBLISHED BY JESSE wmr’c e SECRETARY OF STATE

EXHIBIT

/

et e evm—————t 0ot 4t b 1 m@ Les ol ae




TABLE OF CONTENTS

November 26, 2007 Volume 31, Issue 47

" PROPOSED RULES .

FINANCIAL AND PROFESSIONAL REGULATION, DEPARTMENT OF
Pharmacy Practice Act of 1987 :

68 Il Adm. Code 1330

15399

1linois Health Insurance Portability and Accountability Standerds
501N, Adm. Code 2025 :
HEALTHCARE AND FAMILY SERVICES, DEPARTMENT OF
Medical Assistance Programs -
89 1ll. Adm. Code 120

154117

15424

. HUMAN SERVICES, DEPARTMENT OF
Office of lospector General Jovestigations of Alleged Abuse or Neglect in
State-Operated Facility and Community Agencies
59 II. Adm. Code 50

15427

PUBLIC HEALTH, DEPARTMENT OF -
Lead Poisoning Prevention Code {Repealer)
77 Ill. Adm. Code 845 eerasnes

15451

" Lead Poisoning Prevention Code
- 7710 Adm. Code 845

15543

Private Sewage Disposal Code
77 . Adm. Code 905

15642

REVENUE, DEPARTMENT OF
Income Tax

86 1ll. Adm. Code 100
STATE FIRE MARSHAL, OFFICE OF THE-
Fire Safety Standards for Cigarettes

15757

o 41 INl. Adm. Code 400
ADOPTED RULES . o _ .
FINANCIAL AND PROFESSIONAL REGULATION, DEPARTMENT OF
. Veterinary Medicine and Surgery Practice Act of 2004
68 11l. Adm. Code 1500 :

Certified Veterinary Technicians
68 Ill, Adm. Code 1505

15767

HUMAN SERVICES, DEPARTMENT OF -
Medicaid Community Mental Health Services Program
59 I1. Adm. Code 132 '

15792

15805

MILITARY AFFAIRS, DEPARTMENT OF
Iinois Military Family Relief Fund Act
95 1IL. Adm. Code 200

- STATE UNIVERSITIES CIVIL SERVICES SY: STEM
State Universities Civil Service System
80 1ll. Adm. Code 250 ...

15848

15744

15834 -

&



EMERGENCY RULES

' HEALTHCARE AND FAMILY SERVICES, DEPARTMENT OF
Medical Assistance Programs

89 1Il. Admn. Code 120

SECOND NOTICES RECEIVED
JOINT COMMITTEE ON ADMINISTRATIVE RULES
Second Notices Received. ‘

15871

REGULATORY AGENDA
CENTRAL MANAGEMENT SERVICES, DEPARTMENT OF
 PayPlm

15872

. 801l Adm. Code310.,
OTHER INFORMATION REQUIRED BY LAW TO BE PUBLISHED 1N THE
ILLINOIS REGISTER .

ENVIRONMENTAL PROTECTION AGENCY

 Listing of Derived Water Quality Criteria

15875

EXECUTIVE ORDERS AND PROCLAMATIONS
PROCLAMATIONS
Chalet Day
2007-387.

Adopt a Soldier Day -
2007-388

15885

15885

Latino Mental Health Awareness Day
2007-389

Prince Home At Manteno Day
2007-390

15836

15887

Harvard Club of Chicago Day
¢ 2007-3%1

15888

Drunk and Drugged Driving Prevention Month.
- 2007-392

Family Caregivers Month

2007-393.

15888

.15889

15854

At



b))
2)
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DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
~ NOTICE OF PROPOSED AMENDMENTS
Heading of the Part: Medical Assistance Programs
Code Citation: 89 IIL Adm. Code 120 |

Section Numbers: Proposed Actio:

-12032 Amendment

4

10)

12033 New Section

Smtntory Authority: Sections 5/5-2(2) and 12-13 of the Ilfinojs Public Aid Code [305
ILCS 5/5-2(2) and 5/12-13) e '

poverty who were previously covered under 89 Il), Adm. Code 125. Further, the
proposed rulemaking expands PamifyCare to cover an additional 147,000 uninsuyed
parctits and ofhier caretaker relatives with income Up 10 and incInding 400 percent of
poverty, : .

Iliinois provides benefits to parents and other caretaker relatives naising dependent
children under the authority of the Public Aid Code and the Children's Health Insurance

Prograrit Act (CHIPA). The coverage of adults under CHIPA is contingent upon federal
approval of @ waiver to permit the State to receive matching fimds ynder the federal State
Children's Health Insurance Program (SCHIP) for their costs, As SCHIP hias not been

reauthorized, Hlinois cannot obtain federal maiching funds wsing that statute.

With this nelemaking, the Department will establish eligibility for all parents and other
carctaker relatives using its authority under the Public Aid Code. )

Published s
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12)

13)

07
DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF PROPOSED AMENDMENTS

Statement of Statowide Policy Objectives: This ralemaking does not affect vuits of local

government. This rulemaking preserves FamilyCare coverage at levels in place since
. income up to and including 400 percent of poverty,

Time, Place, and Mammer in Which Interested Persons May Comment on this Proposed
Rulemnaking: Anyintetwtedpmﬁwmuywbmitcmnmmm,dam,views,oramnnems

‘concerning this proposed relemaking. Al comments must be in writing and should be
- addressed to:

Tamara Tanzillo Hoffman

Chief of Staff

Wiinois Department of Healtheare and Fomily Services
201 South Grand Avemue Best, 37 Flgor

Springfield IL. 62763-0002

217/557-1157

The Department requests the submission of written comments within 30 days after the
publication of this Notice. The Department will consider all written comuments it receives
during the first notice period as required by Section 5-40 of the Ulinois Administative
Procedure Act [5 ILCS 100/5-40), _ '

~ These pmposed- ameadments may have an impact on small businesses, small

municipalities, and not- for-profit corporations as défined in Sections 1-75, 1-80 and 1-85

- of the Jllinois Administrative Proceduire Act [5 ILCS 100/1-75, 1-80, 1-85]. These

entities may submit comments in writing to the Department at the above addross in

~ accordance with thc regulatory flexibility provisions in Section 5-30 of the lkinois

Administrative Procedure Act [5 ILCS 100/5-30]. These entities shall indicate their
statys as small businesses, small municipalities, or not- for-profit corporations as part of
amy written comments they submit to the Department, o

Initial A exibility Analysis:

o e cmm—



ILLINQIS REGISTER - 15426
DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES

NOTICE OF PROPOSED AMENDMENTS -

C) of ionsl skills for liance: None

14)  Regulatory agenda on which fhis pulemaking was ized: This rulemaking was not
anticipated by the Department when the two most recent regulatory agendas were
published. '

Amendme

TimEr



ILLINOJS REGISTER : 15854

2)

3) -

9

' lfﬂﬁs '

: 07
DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

 Heading of the Part: Medical Assistance Programs.

Code Citation: 89 Hl. Adm. Code 120

Section Numbers: Emerg ction:
120.32 Amendment

120.33 New Section

- Statutory Anthority: Sections 3/5.2(2) and 12-13 of the Ilinois Public Aid Code [305

ILCS 5/52(2) and 5/12-13]
Effective Date: November 7,2007

. ire od.
ify the ich it is to éxpj :Manmgencyammdinentswﬂlnoteiqﬁrc
before the end of the 150-day period unless the identical Pproposed rulemaking is adopted,

Date Filed with the Index Department; November 7, 2007

A copy of the emergency amendments, including any materials incorporated by
reference, is on file in thea'gency’spxincipaloﬂiceand isavailableforpublic inspection,

Bgmmggm 'I_‘hcem‘e:gencyamendm@tisnecmytompondto the

President’s veto of federal logislation reanthorizing the federal State Children’s Health
Insarance Program (SCHIP). Just before sunset of SCHIP on Scptember 30, 2007, the

~ Us.Co Semt the President reauthorizing legislation that the President vetoed on

aud 20,000 perents in jeopardy: i v
In addition, the Department has determined that FamilyCare coverage must be extended

mmmediately to approximately 147,000 parents and other caretaker relatives with iiloome

up to 400 percent of the federal poverty level. Many working familics in Ulinois lack
acoess o affordable health inswance. Numerous studies show that Jack of insurance

~t

. roaa
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ILLINOIS REGISTER . 15855
DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

employees and making them noircompetitive in the global economy. The lack of access
to insurance has reached a crisis level requirning immediate action.

HFS has examined the relationship between enrollment of children and making coverage
availablé to their parents. The Department has identified a close positive correlation
between making coverage available to pareats and increasing the enrollment of children,
Ono of the themes emerging from the national debate conceming the reauthorization of
SCHIP is that, statss may be held accountable for very high pesformance enrollment
targets among cliildren. That is, when SCHIP is eventually reauthorized, it is likely to
make some portion of funding contingent on states having very low numbers of
uninsured children. It is therefore cocumbent upon the State to act now to do all it can,
including covering more parents, to enroll ell eligible children,

; iption of ects and Jssnes Juvolved: This emergency rulemaking
preserves FamilyCare beoefits for approximately 15,000 to 20,000 parents and other
carcieker relatives with income above 133 Ppereent up to and to include 185 percent of
poverty who were previously covered under 89 Tl Adm. Code 125. Purther, the
emergeacy rulemaking expands PamilyCare to cover an additional 147,000 uninsured
parents and other caretaker relatives with income up to and including 400 percent of
poverty. v

Ninois provides benefits to parents and other carotaker reletives raising dependent
children under the authority of the Public Aid Code and the Children's Health Insurance
Program Act (CHIPA). The coverage of adults under CHIPA is contingent upon federal
approval of a waiver to permit the State 1o receive matching funds wnder the federal State
Children’s Health In cc Program (SCHIP) for their costs, As SCHIP has not been
muthoﬁmd,nﬁnoiscannotobtainfedmlmmcbﬁ:gﬁmdsusing that statute.

With this rulemaking, the Department will establish eligibility for all parents and other

-caretaker relatives using its athority under the Public Aid Code.

Are there any other proposed rulemakings pending on this Part? No

Statement of Statewide Policy Obiectives: These cnergency amendments neither create
nor expand any State mandate affecting units of local govemment. These' emergency
amendments preserve FamilyCare coverage at levels in place since January 1, 2006 and
ﬁuﬁcrexpandcovmgetduninmmdpmtsandmukus with income up to and
imcluding 400 percent of poverty, "

OH S mmAAme (ers Mm@ te e mmnat A st o e
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DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

13)  Information and questions regarding these emergency amendments shall be directed to:

Tamara Tenzillo Hoffinan

Chicf of Staff v - .
Hlinois Department of Healthcare and Family Services
201 South Grand Avenue East, 3 Floor

Springfield IL. 62763-0002 -

217/557-7157

The full text of the Emerpency Amendments begins -on the pext page:

L2 T R,
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DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES

NOTICE OF EMERGENCY AMENDMENTS

SUB b: ASSISTANCE PR
- PART 120
MEDICAL ASSISTANCE PROGRAMS

SUBPART A: GENERAL PROVISIONS

Section
120.1 Incorporation by Reference

SUBPART B: ASSISTANCE STANDARDS
Section

120.10 Eligibility For Medical Assistance
120.11 MANG(P) Eligibility »
120.12 Healthy Start — Medicaid Presumptive Eligibility Program For Pregnant Women
120,14 Presumptive Eligibility for Children
120.20 MANG(AABD) Income Standard -
. 12030 MANG(C) Income Standard
120.31 MANG(P) Income Sandard =~ _ .
112032 - MMMW«@«WM Eligibility and Income Standar
EMERGENCY ' S
12033 FamilyCare Expansion Eligibility ,
120.40 Bxceptions To Use Of MANG Income Standard
120.50 AMI Income Standard (Repealed) -

SUBPART C; FINANCIAL ELIGIBILITY DETERMINATION

Section : .

120.60 Cases Other Than Long Term Care, Pregnant Women and Certain Children

120.61 Cases in Intermediate Cere, Skilled Nursing Care and DMHDD -

- MANG(AABD) and All Other Licensed Medical Facilities

120.62 Department of Mental Health and Developmental Disabifitics (DMHDD)
Approved Home and Community Based Residential Settings Under 89 [L Adm,
Code 140.643 '

120.63 ‘ Depamnem of Meutal Health and Developmental Disabilities (DMHDD)

__ILLINOIS REGISTER 15857
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120.64
120.65

120.70
120.72
120.73

120.74

120.75
120.76

Section

12080

Section
120.90
120.91

120.200
120.208
120.210
120211
120.212
120.215
120.216
120.217
120.218

ILLINOIS REGISTER | 15858

DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES v
NOTICE OF EMERGENCY AMENDMENTS

Approved Home and Commmity Based Residential Settings

MANG(P) Cases

Department of Menta] Health and Developmentsl Disabilities (DMHDD)
Licensed Community - Integrated Living Arrangements

SUBPART D: MEDICARE PREMIUMS

Supplemontary Medical Insarance Benefits (SMIB) Buy-Io Program

Eligibility for Moedicare Cost Sharing as a Qualified Medicare Beaeficiary (QMB)
Eligibility for Medicaid Payment of Medicare Part B Premiums as a Specified
Low-Income Medicare Beneficiary (SLIB)

Qualified Medicare Beneficiary (QMB) Income Standard

SUBPART E: RECIPIENT RESTRICTION PROGRAM

‘Recipient Restriction Program

SUBPART F: MIGRANT MEDICAL PROGRAM
Migrant Medical Program (Repealod)
Income Standapds (Repealed)
SUBPART G: AID TO THE MEDICALLY INDIGENT
Elinination Of Aid To The Medically Indigeat

Clieat Cooperation {Repeal
Citizenship (Repealed)

- Residence (Repealed)

Age (Repealed)

Relationship (Repealed)
Supplemiental Payments (Repealed)
Institutional Status (Repealed)

e e et e 4 dmmcenem an s
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120.224
120.225
120.230
120235
120.236
120.240
120.245
120.250
120.255
120.260
120.261
120.262
120.270
120271
120.272
120.273
120.275
120276

120280
120.281
120.282

. 120.283

120.234
120.285
120.290
120.295

' Section
120.308
120.309
120.310
120311
120312
120313
120.314

120.315

ILLINOIS REGISTER 15859

DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES

NOTICE OF EMERGENCY AMENDMENTS

Foster Care Program

Social Security Numbers (Repéaled)

Uneamed Income (Repealed)

Exempt Uncarned Income

Education Benefits (Repealed)

Uneamed Income InKind (Repealed)

Eammarked Incon (Repealed)

Lump Sum Payments and Income Tax Refouds (Repealed)
Protected Income (Repealed)

Eammed Income (Repeale

Budgeting Eamed Income (Repealed)

Excmpt Earned Income (Repealed)

Recognized Bmployment Expenses (Repealed)

Income From Wodc/Smdyfrxai:ﬁng Program (Repealed)
Eamed Income From Self- Employment (Repealed)

Earned Income Jo-Kind (Repealed)

- Payments from the Iltinois Department of Children and Family Services

(Repealed) '

- Assets (Repealed)

Exeupt Assets (Repealed)

Asset Disregards (Repealed) :

Deferral of Consideration of Asscts (Repealed)

Spead-down of Asscts (AMI) (Repealed)

Propesty Transfers (Repealed)

P'monsWhoMayBeInclndedin the Assistance Unit (Repealed)
Payment Levels for AMI (Repealed) ‘

_ SUBPART H: MEDICAL, ASSISTANCE — NO GRANT

Client ration
Caretaker Cooglx:ﬁve
Cit .

Age

Blind

Disabled
Relationship




120316

120317

120318

120.319
120.320
120,321

120.322
120.323
120,324

120.325
120.326

120327

120.330
120.332
120.335
120336
120.338
120.340
120.342

120345

-120.346
120.347
120.350
120.355
120.360
120.361
120,362
120363
120364
120.366
120370
120371
120.372
120373
120.375
120.376

DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

Living Ammangements

Supplemental Payments

Institutional Status :

Assignment of Rights to Medical Support and Collection of Payment
Cooperation in Establishing Paternity and Obuaining Medical Support

Good Canse for Failure to Cooperate in Establishing Pateraity and Obtaining
Medical Suppon .

Proof of Good Cause for Failure to Cooperate in Establishing Paternity and

" Obtaining Medical S _

Suspension of Patemity Establishment and Obtaining Medical Support Upon
Finding Good Cause ,
Health Insurance Premium Payment (HIPP) Program

Health Insurance Premiom Payment (HIFP) Pilot Program

Foster Care Program .

Social Security Numbers

Useamed Income

Budgeting Uneamied Income -

Exemmpt Uncamed Income

Education Benefits

Incentive Allowance

Unearned Inconie. In-Kind

Child Support and Spousat Maintenance Payments

Eammarked Incoime

Medicaid Qualifying Trusts

Treatment of Trusts :

Lomp Swm Payments and Income Tax Refunds

Protected Income :

Eamed lncome

Budgeting Eaied Income

Eamed Income Disregard ~ MANG(C)

- Eamed Income Exemption

Exclusion From Eamed Income Exemption

Recognized Employment Expenses

Income From Work/Study/Training Frograms

Earned Income From Self-Emp :

Earned Income From Roomer and Boarder

Eamed Income In-Kind

Payments from the Ilinois Department of Children and Family Sexvices

ILLINOIS REGISTER ' 15860
07 ~
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DEPARTMENT OF REALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

120379 Provisions for the Prevention of Spousal Impoverishment

120.380 Assets

120,381 Exempt Assets

120.382 Asset Disy :

120.383 Defesral of Consideration of Assets

120384 . Spend-down of Assets (AABD MANG) ,

120.385 Property Transfers for Applications Filed Prior fo October 1, 1989 (Repealed)

120.386 Property Transfers Occurring On or Before August 10, 1993

120387 Property Transfers Occuiring On or Afier August 11, 1993

120390 °  Persons Who May Be Included In the Assistance Unit

-120.391 Individuals Under Age 18 Who Do Not Qualify For AFDC/AFDC-MANG And
Children Bom October 1, 1983, or Later

120,392 Pregnant Women Who Would Not Be Eligible For AFDC/AFDC-MANG If The
Child Were Already Bom Or Who Do Not Qualify As Mandatory Categorically

_ Neody .

120.393 Pregnant Women And Children Under Age Eight Years Who Do Not Qualify As
Mandatory Categorically Needy Demonstration Project

120.395 Payment Levels for MANG (Repealed)

120.399 Redetermination of Bligibility

120.400 Twelve Month Eligibility for Persons under Age 19

" SUBPART I SPECIAL PROGRAMS

Section ‘

120.500 Health Benefits for Persons with Breast or Cervical Cancer

120.510 - Health Benefits for Workers with Disabilities

120.520 SeniorCare (Repealed) '

120.530 Home and Community Based Sexvices Waivers for Medically Fragile,
: . Teclmology Dependent, Disabled Persons Under Age 2l .

120.540 Mlinois Healthy Women Program

120.550 Asylum Applicanits and Tortare Victims -

120.TABLE A Value of a Lifc Estate and Remainder Interest

120.TABLEB Life Expectancy

AUTHORITY: Implementing Articles I, IV, V and VI and authorized by Section 12-13 of the

llinois Public Aid Code [305 ILCS S/Aris, IN, IV, V and VI and 12-13].

ILLINOIS REGISTER 15861
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DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES
NOTICE OF EMERGENCY AMENDMENTS

SOURCE: Filed effective December 30, 1977; peremptory amendment at 2 1], Reg 17,p. 117,
effective February 1, 1978; amended a1 2 IIL Reg. 31, p, 134, effective August 5, 1978;
emergency amendment at 2 III, Reg. 37,p. 4, effective August 30, 1978, for 2 maximum of 150
days; peremptory amendment at 2 ]I, Reg. 46, p. 44, effective November 1, 1978; peremptory
amendment at 2 IIL. Reg, 46, p. 56, offective November 1, 1978; emergency amendment at 3 11,
Reg. 16, p. 41, effective April 9, 1979, for 2 maximom of 150 days; emergency amendment atl

3 I8. Reg. 38, p. 321, effective September 7, 1979; amended at 3 Il Reg. 40, p. 140, effective
October 6, 1979; amended at 3 IIL. Reg. 46, p. 36, effective November 2, 1979; amended at 3 1L,
Reg. 47, p. 96, effective November 13, 1979; amended at 3 1L, Reg. 48, p. 1, effective November
15, 1979; peremptory amendment at 4 ]I, Reg. 9, p. 259, effective February 22, 1980; amended

- at 410L Reg. 10, p. 258, effective February 25, 1980; amended at 4 111 Reg. 12, p. 551, effective
March 10, 1980; amended at 4 1L Reg. 27, p. 387, cffective June 24, 1980; emergency

amended at 4 11]. Reg. 37, p. 797, effective September 2, 1980; ameanded at 4 JIL Reg. 3,7, p- 800,
effective September 2, 1980; amended at 4 Ill. Reg: 45, p. 134, effective October 27, 1980;
amended at 5 11, Reg, 766, effective January 2, 1981; amended at 5 Il Reg. 1134, effective
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amended at 6 Il Reg. 12293, effective October 1, 1982; amended at 6 111, Reg. 12318, effective
October 1, 1982; amended at 6 11l Reg. 13754, effective November 1, 1982; amended at-711, -
Reg. 394, effective Jammary 1, 1983; codified at 7 T Reg. 6082; amended at 7111, Reg. 8256,
effective July 1, 1983; amended at 7 11I. Reg. 8264, chiective July S, 1983; amended (by adding
Scction being codified with no substantjve cliange) at 7 IlI. Reg. 14747; amended (by adding
Sections being codified with no substantjye change) at 7 101 Reg. 16108; amended at 8 1. Reg.
3233, effective April 9, 1984; amended at 8 TIL Reg. 6770, effective April 27, 1984; emended at
8 IlL Reg. 13328, effective July 16, 1984; amended (by adding Sections being codified with no
substantive change) at 8 IIL. Reg. 17897; amended at 8 TiL, Reg. 18903, effective September 26,
1984; peremptory amendment at 8 1. Reg: 20706, effective October 3,1984; amended at 8 III.
Reg. 25053, effective December 12, 1984; emergency amendment at 9 T Reg. 830, cffective
January 3, 1985, fora maximum of 150 days; amended at 9 I(1, Reg. 4515, effective March 25,
1985; amended at 9 111, Reg. 5346, effoctive April 11, 1985; amended at 9 IL Reg. 7153,
effective May 6, 1985; amended at 9 TiL. Reg. 11346, effective July 8, 1985; amended at 9 IN1.
Reg. 12298, effective July 25, 1985; amended a1 9 i1, Reg. 12823, effective August 9, 1985;
amended at 9 111 Reg. 15903, effective October 4, 1985;-amended at 9 11 Reg. 16300, effective
October 10, 1985; amended at 9 I1j, Reg. 16906, effective October 18, 1985; amended at 10 Til.

Reg. 1192, effective January 10, 1986; emcndod at 10 11 Reg. 3033, effective Jarmary 23, 1986;

26, 1987; amended at 11 1L, Reg. 20142, effective Jauuary 1, 1988; amended at 11 111, Reg,
20898, effective Docember 14, 1987; amended ot 12 M. Rog, 904, effective January 1, 1988;
amended at 12 IIl. Reg. 3516, effective January 22, 1988; amended at 12 1. Reg. 6234, effective
March 22, 1988; amended at 12 Xil. Reg. 8672, cffective May 13, 1988; amended at 12 IIL Reg.
9132, effective May 20, 1988; ainended at 12 111, Reg. 11483, effective June 30, 1988;
emergency amendment at 12 IIL. Reg. 11632, effective July 1, 1988, for a maximum of 150 days;

13243, effective July 29, 1988, for 8 maximmum of 150 days; amended at 12 1. Reg. 17867,
effective October 30, 1988; amended at 12 1L Reg. 19704, effective November 15, 1988;
amended at 12 111 Reg. 20188, effective November 23, 1988; amended at 13111, Reg. 116,
effective Yanuary 1, 1989; amended at 13 1)L Reg. 2081, effective February 3, 1989; amended at
13 1L, Reg. 3908, effective March 10, '1989; emergency amendment at 13 TiL. Reg. 11929,
effective June 27, 1989, for 2 maximum of 150 days; emergency expired November 25, 1989;
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emergency smendment at 13 I, Reg. 12137, effoctive July 1, 1989, for a meximum of 150 days;
amended at 13 Il Reg, 15404, effective October 6, 1989; emergency amendment at 13 1N, Reg.
16586, effective Qctober 2, 1989, fora maximum of 150 days; emergency expired March 1, '

HL Reg. 8718, effective June 1, 1994; amended at 18111, Reg. 11231, effective July 1, 1994;
amended at 19 Ift, Reg. 2905, effective February 27, 1995; emergency amendment at 19 11L Reg.
9280, effective July 1, 1995, fora maximom of 150 days; amended at 19 L Reg 11931,
effective August 11, 1995; amended at 19 1L Reg. 15079, effective October 17, 1995; amended
at 20 INl. Reg. 5068, effective March 20, 1996; amended at 20 111, Reg. 15993, effective

Reg. 11301, effective August 27, 1999; amended at 24 1, Reg. 7361, effective May 1, 2000;
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amended at 24 J1I. Reg. 15075, effective October 1, 2000; amended at 24 . Reg. 18309,
effective December 1, 2000; amended at 25 111, Reg. 8783, effective July 1, 2001; emerg
amendment at 25 I Reg. 10533, effective August 1, 2001, for a maximum of 150 days;
amended at 25 IIl, Reg. 16098, effective December 1, 2001; amended at 26 11 Reg. 409,

- effective December 28,2001; enmcrgoncy amendmont at 26 IIj, Reg, 8583, effective June 1, 2002,
for a maximum of 150 days; amended at 26 111, Reg. 9843, effective June 26, 2002; emergency
amendment at 26 11, Reg. 12029, effective July 1, 2002, for a maximum of 150 days; emergency
emendment at 26 TIL. Reg. 15051, effective October 1,,2002, for a maxinom of 150 days;
amended at 26 1l Reg. 16288, effective October 25, 2002; amended at 27 111 Reg. 4708,
effective February 25, 2003; emergency amendment at 27 Il Reg. 10793, effective July 1, 2003,
for a maximum of 150 days; ameaded at 27 [11, Reg. 18609, effective November 26, 2003;

ergency amendment at 31 111, Rog. 7323, effective May 1, 2007, fora meximuam of

130 days; amended at 31 IIL Reg. 11667, effective Augnst 1, 2007; emended at 31 I Reg.
12756, cffective Angust 27, 2007; emergency amendment at 31 I Reg. 15854, effective
November 7, 2007, for 8 maxinum of 150 days, - '

SUBPART B: ASSISTANCE STANDARDS

Section 120.32 mﬁd&m#mmmm Eligibility and Yucome

Standard

a) -

A caretaker relative (see Section 120.390) who is 19 years of age or older
qualifics for medical assistance when countable income s at or below the
appropriate income standard and al] MANG(C) eligibility requirements in this
Part, with the exceptian of Sections 120.320 through 120.323, are 1get,
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b) The appropriate income standard s 133 per cent of the Federa] Poverty Income
Guidelines, as published anmually in the Federal Register, for the appropriate
family size. -

) lfinéomeisgmawrdlanﬂﬁsmnount,itiseompamdtotthANG(C)lncome
Standard in Section 120.30 to determine the spenddown amount,

(Source: Amended by cmergency ruleraking at 31 IL Reg. 15854, effective November
7, 2007, for a maximum of 150 days)

Sectiqn 120.33 FamilyCare !‘mﬂon Elig!b_ﬂ- ity

e) .

assistence under Section 12032 if all of the following are met:

2
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iv]  The individual's i is under the
rovisions of C lidated ibms Budget R ion-
i}

i ,KIDS He: within one year

_ prior to applying under this | Secuonlmlwsthemgg

hs State-sponsored health j insursnce;

vi)  The individual aged out of coverage under 2 parent's health

insurence; o

dicr
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-bl N .
3]
/]

d)(1) of tion | five,

2] igibility shall be reviewed anmually.

f)  Caretaker relatives enrolled under this Section must pay m jums : ff
!

i _
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1 Indi who are not American ndi Alaska Natives in families

with countable income above 150 percent and at or below 200 percent of

v remit  set in l]l"dm. e 125.32

slow 400 Poverty Level Guidelines shall p

iums of 140 r month.

.:m_lf.n.l_.tﬂ,m&mm_o_tma,gg '
Partial gr_emium payments will not be teﬁmded.
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[3)]

3 If the termination was the result of non-paymient of premiums, the
individual must be gut of the program for three months before re-
cnroliment; and

B

covmgeasdeﬁnédinfzmﬂ,_cs_mﬂz“ =

{Scurce: Added by !:mcrgemy rulemaking at 31 IIl. Reg. 15854, cffective November 7,
_ 2007, for a maximum of 150 days) .

et o



EXHIBIT 2



REGI STERQFWW
AGENCIES

Volume 31 lssue 48
November 30, 2007

hdex nepadment
- Administialive CoﬂaDMsiou
mide 111 Foist Monre Shaet

P —— g‘ﬁn gbeld, §.42755
B (91757827017
. D I/WWWCYbeldﬁveiilno[s.com

PUBUSHED BY JESSE WHITE SECRETARY OF STATE

N .

Poges 1_589].14(;),54 o

EXHIBIT

A

PL A0091

ST A

EELE

D g eame e



HLNOISREGIST‘ER ST - 16060 .. |
" JOINT COMMITTEE ON. ADMINISTRATtVE RULES. "
. ILLINOIS GENERAL ASSEMBLY
OBJECTION, RECOMMENDA’I‘ION AND, SUSPENSION OF EMERGENCY RULES
' DEPARMENT OF HEALTHCARE AND FAMILY SERVICES

"Headmg of the Part: Medical Assnstance ngrams

-_'Code Cxtatton: - 89 ,Ill._-.Adm. Code'120 .
s Sectjon Numbenr 12032 120.33.-

: ) .At its meetmg on 11113/07 the Jomt Comm:ttee on. Admtmstratwe Rules voted to-object toand

L suSpend the Department of Healthcare and - Famxly Segvices':emergency tuié titled Medical -

. Assistance Programs (89 Il Adm. Code 120), which becanie cffective-11/7/07, because,’ _
conitraty to Seition 5-45 of the Hllinois | Admtmstmtwe Procedure Act; vo- emergency situation:
“‘existed that warranted ado ptxon of this entire emergency rule. The agency is mamtammg “that the

loss of the fedéral SGHIP waiver warrants the adoption of an emergency ‘ule fo-continue . -

' coverage of adults'served under that waiver. However, this emergency rule is not timited ‘10 that -
issue. .It-Contains other provisions that this Commlttee does ot fecognize as an emergeicy

situation: JCAR recommends that the Department . adopt arule that addresses the loss of the

'SCHIP- waiver. The Committee finds that.inclusion of pohcy thhm 'this emergency ule that. -

- does not addxess 3 valid emergency is not in the- pubhc jnterest.

Under Sectxon 5-125(b) of thie Illinois Administrative Procedure.- Act, the suspended emergency
" rale may not be enforced by the Departmient of Healthcare and Family Services for any reason; -
_ mor may the Department file with the Secretary of State any ryle having: su‘bstantlally the same;
“purpose and effect as the suspended rule for at least: 180. days folIowmg reeenpt of this- :
certlﬁcauon and statement by the’ Secretary of State ) )

C 000360
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JOINT COMMITTEE ON ADMINISTRATIVE RULES

: ILLINOIS GENERAL ASSEMBLY :
CO-CHAIR: - . SEN. J. BRADLEY BURZYNSKI
SEN. MAGGIE CROTTY AEEERG, SEN. JAMES CLAYBORNE, JR.
g N SEN. RANDY HULTGREN
SEN. DAN RUTHERFORD
COCHAR: "SEN. IRA SILVERSTEIN
REP. BRENT HASSERT REP. JOHN FRITGHEY
‘ - REP. LOU LANG
EXEGUTIVE DIRECTOR: : REP. DAVID iLLER
VICKI THOMAS 700 STRATTON BUILDING REP. ROSEMARY MULLIGAN
SPRINGFIELD, ILLINOIS 62706
271/785-2254
MINUTES
November 13,2007

MEETING CALLED TO ORDER

The Joint Committee on Administrative Rules met on November 13, 2007 at 10:30 a.m. in Room
16-503 of the James R. Thompson Center in Chicago IL.

Co-Chair Crotty announced that the policy of the Committee is to allow only representatives of
State agencies to testify orally on any rule under consideration at Committee hearings. Other
persons are encouraged to submit their comments in writing. . -

\TTENDANCE ROLL CALL
X Senator Bradley Burzynski X Representative John Fritchey
~ Senator James Clayborne, Jr. X Representative Brent Hassert
X Senator Maggic Crotty X Representative Lou Lang
. X -Senator Randy Hultgren X Representative David Leitch
X Senator Dan Rutherford X' Representative David Miller
X Senator Ira Silverstein X' Representative Rosemary Mulligan

- APPROVAL OF THE MINUTES OF THE PREVIOUS JCAR MEETING

Representative Hassert moved, seconded by Representative Lang, to approve the minutes of the
- October 10, 2007 meeting. The motion passed unanimously. :
REVIEW OF AGENCY RULEMAKINGS
Depaitment of Agriculture — Halal Food Disclosure (8 Ill. Adm. Code 190; 31 I[l. Reg. 2053)
'Sc‘nator_ Rutherford, seconded by Representative Miller, moved that JCAR recommend that the-
- Department initiate rulemaking to implement Public Acts in a- more timely manner, This
rulemaking was proposed in February 2007, more than § years after the effective date of the
~ Public Act requiring the rulés (PA 92-394). The motion passed unanimously.

: S’tate Board of Elections — Misjcellaneous (26 Ill. Adm. Code 207; 31 IlL. Reg. 12576)
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Senator Hultgren, seconded by Representative Fritchey, moved that JCAR and the State Board
agree to extend the rulemaking for an additional 45 days so that the Board can more fully
respond to questions from JCAR. The motion passed unanimously.

Department of Human Services — Food Stamps (89 Ill. Adm. Code 121; 31 Ill. Reg. 14372)
(Peremptory)

Senator Silverstein, seconded by Senator Burzynski, moved that JCAR object to the Department
removing dates of iricorporations by reference from Section 121.63(£)(2), (f)(5) and (h) of its
rule. Removing the dates from incorporations by reference of USDA regulations contravenes
Section 5-75 of the Illinois Administrative Procedure Act. The motion passed unanimously.

Senator Crotty asked if ‘any 4member'r desired to discuss any emergency, peremptory or exempt
--rulemaking. Senator. Rutherford-responded that he wanted to address an-emergency rule of the -
Department of Healthcare and Family Services.

' De;iartmént of Healthcare and Family Services — Medical Assistance Programs (89 IlL. Adm.
Code 120; effective 11/7/07) ’

The Department was represented by Tamara Hoffman, Chief of Staff; Ja&;ui Ellinger, Deputy
~ Administrator, Medical; and Krista Donahue, Deputy Director. '

- Senator Rutherford, seconded by Representative Lang, moved that JCAR object to and suspend
~ the emergency rule because, contrary to Section 5-45 of the llinois Administrative Procedure
~Act. (IAPA), no emergency situation existed that warranted adoption of this entire emergency
‘rule. The agency is maintaining that the loss of the federal SCHIP waiver warrants the adoption
of an emergency rule 1o continue coverage of adults served under that waiver. However, this
emergency rule is not limited to that issue. It contains other provisions that this Committee does
~hot recognize as an emergency situation. JCAR recommends that the Department adopt a rule
‘that addresses the loss of the SCHIP waiver. The Committee finds that inclusion of policy within
this emergency rule that does not address a valid emergency is not in the public interest.

Senator Rutherford explained that, because emergencies are before JCAR during their entire life,
the Committee has decided to address -this emergency rule at the November meeting. The
Senator maintained that the emergency rule adopted by the Department was much broader in
scope than the emergency situation warranted. The Committee recommends that the Departmeit
come back with a rule that is narrower in scope, dealing specifically with the current situation
-affecting SCHIP recipients. ‘

Ms Hoffman stated that the Department has determined that the underlying _situation is
reasonably consistent with the IAPA's threat to public interest, safety or welfare criteria for use
of emergency rulemaking. Healthcare is important. Federal matching funds are at risk, and
beyond that, HFS had hoped that the federal government would act not only with respect to
'SCHIP, but with regard to the horrible emergency situation regarding healthcare in this country.
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The federal government did not act. This is a crisis, and Illinois cannot fail to act in this critical
emergency situation.

Senator Hultgren asked if HFS has filed a State Plan Amendment that would enable it to receive
federal match on the current FamilyCare population. :

3 Ms Hoffman responded that HFS is going to file a new State Plan Amendment, but has not yet
done so. '

) | Ms Ellinger clarified that the deadline under federal law for filing such an Amendment is not
- until the end of the quarter. If the Amendment is approved, the federal funding will retroactively
cover all persons served under the Amendment during that quarter, '

- Senator Hultgren asked why the 'Amendment'had not yet been filed if the Department views this
. -@s an emergency.situation. '

' rMs Elli‘n'ger stated that HFS has been watching federal action very closely. It daes not know how
SCHIP is going to be addressed on that level. Now that SCHIP has failed in Congress, HFS is
proceeding to preserve any Medicaid money it can get. :

Senator Burzynski asked how HFS dealt with SCHIP in this year's, appropriations, particularly
‘with respect to.the relationship between SCHIP funding and Medicaid funding.

- Ms Ellinger stated that the federal ‘waiver under which healthcare services were available for

- caretaker relatives of children served by SCHIP sunset September 30. At that point, there was

.. hiope that Congress would reauthorize SCHIP. Since it has not, HFS believes it has to act now to ,
not put these families at risk. : _

. Representative Fritchey asked if the families at risk are the 15,000 to 20,000 families affected by
the Congressional failure to reauthorize SCHIP. '

Ms Hoffiman responded that they were talking about those families, but also all the families that
- would be affected by this rule. ' . o

Representative Fritchey countered that Ms Ellinger was talking about the families affected by the
failure to reauthorize SCHIP. ; K

Ms Ellinger agreed that these are the persbhs ‘who had received services until September 30.

o Repfcsentativc Fritchey agreed that there is an understﬁnding that these families have been put at
risk by the federal - failure to act. But he asked how HFS got from addressing those 15,000 to
20,000 individuals to proposing a general expansion of FamilyCare to encompass an additional

147,000 persons.

Ms Hoffman interjected that since this emergency rule was adopted, the Department has already
enrolled over 500 into FamilyCare under the expanded eligibility gnidelines. :
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Representative Frifcheyf stated that the Department undertook this enrollment knowing that the

emergency rule was still subject to review by the General Assembly. He again asked how HFS

- got from 15,000 to 20,000 persons left behind by SCHIP to 147,000 new persons covered under

a FamilyCare expansion.

‘Ms:Ellinger responded that over the past year there has been repeated recognition that families

with incomes up to 400% of the Federal Poverty Level (FPL) have a difficult time financing
healthcare.

'Representaﬁ've Fritchey asked what had happened in DC that trigéered an emergency situation

not just for the 15,000 to 20,000 people, but also for the 147,000 people.

Ms Hofﬁnén-répliéd that federal inaction was not the only trigger. She believed that the path DC
‘was taking made it more critical for HFS to address this ongoing emergency. B

| Representatwantchey aské;i'if the "ongoing emergency" existed prior to Washington's actions.

Ms Hoffiman stated that it became clear at that point that Washington was not going to act in a
way that would have in any way embraced that part of Illinois' Medicaid program that HFS
thinks is very important. ' o

Representative Fritchey asked if the federal government action in any way affected the 15,000 to
20,000 Illinoisans. _ :

Ms Hoffman stated that the way the federal government decided to react affected other
populations as well because it excluded them. :

[Inaudible comments by Ms Donahue.]

Represe_ntative Fritchey stated that the emergency rule was filed November 7, and asked if these

.persons were at risk October 7, July 7, May 7.

- [Inaudible rcsponée by Ms Donahue. Génerélly, these éomment_s explained the recent federal
-actions.] : ' : :
chr.esehtaﬁvc Fritchey asked whai_in the federal action taken since the appropriations process
“of the past spring and summer prompted HFS to expand FamilyCare eligibility to those with

. 400% FPL. ‘ T

‘Ms Hoﬁ'man stated that the Congressional action made it clear thaf i:hose persons who need

healthcare were not going to be part of any agreement.

Representative Fritchey asked if HFS knows what Congress is going to do between. now and

‘November 16.
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Ms Donahue respdnd that there is a package being considered. A veto override is needed. As
recently as the morning of November 13, it appeared there might be a deal.

Ms Hoffinan stated that the Illinois populations are already excluded in that iteration.

Representativc'Fritchey stated that the short answer is no, we do not know what Washington is
going to do.

Ms Hoffiman stated that the pqpulatioh HFS is hoping to cover is not part of that proposal.
Representative Fritchey-asked if HFS believes it can expand FamilyCare by emergency rule.
Ms Hoffman responded in the affirmative.

- Representative Fritchey asked Ms Hoffman if she believes she is iwvell-versed in the operations of

Ms Hoffman responded in the affirmative.

Representative ..F.ri_tc'hey asked if Ms Hoffiman believes JCAR has the authority to rule on this
emergency rule. '

Ms ‘quﬁnan' stated her belief that JCAR has the authority to consider it.

Representative Fritchey asked if Ms Hoffinan believes JCAR has the authority to suspend the
- emergency rule. - - ‘ ' '

Ms Hoffman stated that she would rather not make a legal determination, but added her belief
- that it would be inappropriate for JCAR to suspend the rule. A suspension would not be in
-compliance with the law because HFS has met its burden.

Representative Lang asked for affirmation that the 147,000 were not receiving access to
healthcare within the past 3 months. " , L

Ms Ellinger stated that the emergency rule requires the person to be uninsured for a period of
time in order to qualify or mect one of the exceptions in the rule.

: R_cpreschtat’ivc Lang stated that some of these persons héw been withouf healthcare coverage for
years and years. ' .

Ms Ellinger réspbnded that she had not done a statistical analysis.

Representative Lang asked, presumirig the answer is yes, why the Administration didn’t pursue a
legislative expansion of FamilyCare. '
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Ms Hoffman said there might have been legislation that did touch on this subjection, but this is
- not something she has looked into or that HFS considered in deciding that this is an emergency.

Representative Lang stated his belief that JCAR needs to get some better answers. He added that
the consensus of JCAR ‘might be to deem the portion of the rule dealing with SCHIP' an
emergency. After the JCAR meeting, HFS could introduce a rule dealing solely with SCHIP and
it's likely such a move would meet little opposition. He asked what triggered the filing of the
November 7 emergency rule. ‘ '

Ms Hoffman cited HFS' realization that the population about which it was concerned was not
- going to be part of a package adopted in Washington. Until that time, it had hoped it would be
included. :

Representative Lang stated that, if the 147,000 were affected by a real emergency, Illinois
unldn't-even wait for the federal government, but would act itself, If this were an emergency on
. November. 7, .it-was also-an-emergency-on January 7, last year and the day the Governor took
office. He asked what made this more of an emergency on November 7.

Ms Hoffman repeated her earlier statements, and pointed out that HFS didn't act earlier because
it was trying to stay involved in the discussions on the federal level.

- Representative Lang asked why the State Plan Amendment wasn't filed earlier.

‘Ms Ellinger stated th‘at‘HFS is trying to keep its options open to take best advantage of any
avenues federal action allowed. ' .

_ Representative Lang asked if waiting to the end of the quarter supports HFS' contention that this
is an emergency.

Ms Hoffiman responded that it was not only the federal action that made this an emergency. It has
~-been an emergency for a long time. HFS had to make a determination concerning Illinois" other
efforts ta increase federal match or save federal match or whatever. One of the other things going
on is that the federal government has been trying to push Illinois in a certain direction, and HFS
didn't want to be the poster child for the United States while there were discussions still going on
~_ that could have put Illinois at risk of losing funding. That was not the only issue,

' Rebre_sentat‘ive Lang asked if it is true that Hiinois is losing about $250 million in federal match
when it moves recipients from SCHIP to medical assistance. :

Ms Ellinger affirmed that under Medicaid the matdh is 50%; under SCHIP it is 65%.

Representative Lang asked if this is something into which the General Assembly should have
some input. ' - _

Ms Hoffman responded that the Géneml—_Assembly has élready given HFS the authority to make
this decision. '
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Ms Ellinger added that the Public Aid Code gives HFS the authority to set eligibility levels.

Representétive Lang asked, if this is such an emergency, why no one from the Administration
bothered to call and explain to him and other members of JCAR why this is an emergency.

Ms Hoffman explained that, from her own perspective, she did not call members or respond to
questions from JCAR Staff because she did not have those answers. She was trying to get
accurate information together. Her office's computers were down on Friday. She pointed out that
she was in attendance at this meeting to answer questions.,

Representative Lang stated that he- still: doesn't have an answer to why he wasn't called and
suggested that someone in the Administration might want to put JCAR members' numbers into
his-or her cell phone. The fact that HFS comes here pleading an emergency when'its own actions
“weren't reflective of this being an-emergency causes problems. He asked how HFS would
. Fespond to the Committee's proposed Recommendation-that HFS address the issue of coverage of
persons left behind by SCHIP in a separate rulemaking. : '
Ms Hoffman replied that, at this point in time, this is not something HFS is considering.

‘Repfesentaﬁve Lang asked if that means the emergency relative to the SCHIP recipients is not so
important. '

Ms Hoffman stated that HFS believes it is all an emergency.

Representative Lang responded that he would ask the question again until he got an 'answér.
* Would you be interested in filing a separate rule just for SCHIP?

Ms Hoffinan énswered no, not at this time.
‘ :Rc'presentative‘ Lang asked how HFS could then deem the SCHIP situation an emergency.
. -Ms H_dfﬁnan’ reiterated that the entire pophlation is the emergency.
RepreSchtative Miller note_d‘.that he was just looking at the Webster's definition of an emergency
= a serious situation or occurrence that happens unexpectedly and demands immediate action. Of
.. the 147,000 being added to FamilyCare rolls, how many do you think will be seen by a
- practitioner per year? , . N ' '

Ms Ellinger responded that she did not have that number or proportion at this time.

‘Representative Miller asked who is going to treat these pedple and how is Illinois going to pay
for this. , .

Ms deﬁnan answered that care will be delivered by the providers who have enrolled with the
~ program. HFS believes it has the money to pay for this program.
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Representative Miller responded that Illinois has an access to treatment problem with its already
strained system. Again, how are we going to pay for this?

“Ms Hoffman replied that HFS will pay these claims in the same way it pays for other claims.
Representative Miller asked if there is -any dedicated appropriation for an expansion of

FamilyCare. If not, and if you just delay payments to providers, providers are likely to not want
fo continue to participate.

Ms Hoffman replied that she ﬁnd‘erstood that position. HFS believes it can pay for this program.

- Representative Miller asked Ms‘Hoﬁinan to offer specifics. This is pure mathematics. If you add
a significant population to a pool with no additional funding and no additional providers, you're
stressing a system that's already stressed. As-a practitioner, I am very well aware of the strain on

- the healthcare delivery system. This needs to be talked through a little bit, =~
Ms Hoffiman stated that the Department has done a very good job of shoring up relationships
with providers and paying attention to the payment cycle. State funding is all about priorities,
and providing healthcare coverage for low and middle income families is a priority for the
people of this State and in HFS" budget.

Representative' Miller stated that there is no JCAR member who doesn't think healthcare is
important. However, any responsible legislator would ask who is going to care for this expanded

‘population and how is the State going to pay for it. HFS is creating more of an emergency down
the road. Has this been thought through? ‘ :

Ms Hoffman answered yes.
Representative Miller asked how HFS selected the 400% FPL cap.

Ms Donahue responded that this was recommended by the Adequate Healthcare-_Task Force
report. : ' _ '

: Representative Miller asked for the estimated cost of the FamilyCare expansion,
Ms Hoffinan responded that, for FY08, the cost is apbroximately $43 million, depending on who
signs up. HFS already has over 500 enrollees under the emergency rule. HFS doubts it will be
$367 million in the out years, but it will be talking about that when it talks about its FY09 budget
and afierwards. : ' . '
Representative Miller asked if HFS has identified the $43 mi]lioh_?
Ms Hoffman answered that she believed it had.

Representative Miller asked where.
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Ms Hoffman stated that HFS believes it can cover the $43 million.

Representative Miller replied that this is part of the frustration. These are legitimate budgetary
questions to which JCAR is not receiving any clear answers at this time.

Representative Mulligan asked Ms Hoffiman if she had said that, between last Wednesday and
the beginning of this week, HFS signed up 500 enrollees.

MSEIIingcr answered yes.
chrc.scntativc_Mul]igan aske_d. up to what FPL.
Ms Ellinger said 400% under the emergency rule.

- —Represé_litaﬁve Mulligan asked; if'the emergency rule is suspended, what HFS will do with those

- enrollees.

Ms Hoffman responded that it would be horrible to have to think about that.

Representative Mulligan stated JCAR was thinking about it. Normally when an issue affecting

o . HFS is before JCAR, "d_oesq"t the agency call me?

‘Ms H_bfﬁnan replied that she is always available.

Representative Mulligan ‘stated that human services is one of the areas in ‘which she is most

- " involved. HFS was hoping to extend the SCHIP waiver that provided Illinois with a 65% federal

~match, so it would not have been to the State's benefit to file a State Plan Amendment while it
still had hopes for that 65% match. Is that not correct? ' '

Ms Hoffman cdnﬁxmed_that v;/as part of the consideration.

- Representative Mulligan. added that the point at which HFS finds the 65% will not be
forthcoming is when there is no extension of SCHIP or when a compromise plan excludes adult
-coverage. Her guess is that it may be a year before Hlinois finds out whether it can cover adults
under SCHIP. Is that accurate? o

Ms. Hoffman stated _thaf the State should not wait for the federal government to act, This
emergency rule is the appropriate action to take.

- Representative Mulligan replied that she had not disagreed. As much as she often disagrees with

the Administration, in this case she thinks HFS should have waited as long as it could in
attempting to preserve the 65% match. Whether Illinois expands FamilyCare is the next
~question.. In'most Medicaid issues, it's advisable to get people grandfathered. Do you anticipate
that? :
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Ms Hoffiman responded not necessarily. HFS believes it has the authority, that there is an
emergency. Ms Hoffman believed Representative Mulligan was asking about the best action for
the State of Illinois. HFS believes the best action is to not suspend or object to this rule. With
‘regard to filing the State Plan Amendiment, there are lots of instances in which HFS adopted
emergency rules and then subsequently adopted the Amendment.

- Representative Mulligan stated that Ms Hoffman was missing what she was asking. For the past
couple of years ago, the budget enacted by the GA has given the Department authority to use
emergency rulemaking to reflect in rule the negotiations with the federal government over the
State Plan Amendrents. That authority has not been rescinded. Is that what you are doing now

with respect to SCHIP?

Ms Hoffinan answered that it'was part of the factor. HFS believes an emergency exists, and that's
why it is going forward, but it would be happy to explain what is happening with SCHIP to
Representative Mulligan, 7

| ..Représér-xvté.t-ii'e Mulligan replied that Ms Hoffiman did not need to explain the whole SCHIP
program to her. What she is saying is, HFS has determined that adults are not likely to be
covered under SCHIP and will have to move to Medicaid. Then the next step is to expand
FamilyCare up to 400% FPL, but HFS won't know what's going to ultimately happen to SCHIP
until after the next presidential election. At this point, it can only guess..

- Ms Hoffman assented.

Repres,enta_tiy_e' Mull-ig;dn' asked if the HFS plan is to not go forward on-State Plan Amendments
until it finds out what's happening with SCHIP. :

Ms Hoffiman agreed that is one of the factors.

Representative ,Mulligan asked if any other state had gone to 400% FPL, and, if so, under
Medicaid or something else. .

‘Ms:Hoffmefm answered that she didn't know.

'-R@pfesent_ative Mulligan asked if Congress wants to get adults out of SCHIP so it can cover more
_ children. ' ' o ' '

Ms Hoffman affirmed that's how it's looking.

Repres‘:ntatiile’Mull'igan asked if Illionis moves SCHIP adults under Medicaid and raises the
FamilyCare cap to 400%, will PCCM (primary care case management) be followed.

* Ms Hoffman responded that she would have to getan ansWét to that.
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Representative Mulligan asked whether the federal government tried to force HFS to move the
SCHIP adults to Medicaid. What did Ms Hoffman mean when she said the federal government
was trying to make Illinois an example? '

Ms Hoffman replied that they didn't try to force HFS, but they did suggest that would be the way
to go. - o _

Representative Mulligan noted .thét woi_xld save them 15% in federal match. So HFS filed an
emergency rule to at least cover the SCHIP group because it was afraid they won't be covered?
Ms Hoffiman reiterated that HFS believes there's an emergency for the entire group.

RepteSentatiiie.Mulligan’ stated -that JCAR's goal here is to determine what is appropriately

included in the emergency rule. If SCHIP falls, Illinois needs to be careful who it grandfathers.
Her approach would have been to protect them but to go more slowly than HFS has, If the
-emergency rule stays-in place, HFS files the State Plan Amendment, and the federal government
decides to continue SCHIP coverage for adults, can HFS go back?
‘Ms deﬁnan answered that HFS alwa’ys]loéks at ways to maximize federal match.
Representative Mulligan asked,-there_fo_re, what prompted adoption of this emergency rule.

Ms Hoffman answered that an emergex_icy situation exists, HFS has the authority, and HFS can
pay for it.

Representative Mulligan asked if the cost is $43 million for this fiscal year?
Ms Hoffiman answered yes, but noted that cost W_ill be based on actual enfollment.

Representative Mulligan asked how HFS plans to get the federal government to agree to 400%
FPL. Doesn't it have fo get Medicaid approval?

‘Ms Hbfﬁhan'replied that HFS will file a State Plan Amendment.

vRep'resen_tative‘Mulligan asked if HFS has had any indications that CMMS will approve such an
- Amendment. o ' ‘

Ms Hoffman did not know.

Ms Ellinger stated that, at one time, HFS had a letter in which it considered moving the SCHIP
adults to Medicaid. '

RepreSentaﬁi'e Mulligan asked whether, under the State of Maine's plan, enrollees pay a portion
of costs. - '

Ms Ellinger answered that she did not know the details of Maine's plan.
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Ms Hoffiman offered to take a look at that.
Senator Silverstein asked if HFS also filed a propbsed permanent rule?
_Ms_Hofﬁnan answered yes.

Senator Si_lverstein asked, if the emergency rule is suspended, what HFS planned for the
- proposed rule. Would it still pursue the proposed rule?

Ms Hoffinan answered yes.
~ Senator Silverstein noted that this issue would still be aiive.

'chréSéntative Leitch observed that, in his community, there are providers who are owed over $1
- million in medical assistance Ppayments. The Comptroller announced- the other day that there is
. over.a §1 billion backlog at this time. What is HFS' projection for end-of-year backlog?

. Ms Hoffinan responded that she didn't have that information with her, -but could get it for
Representative Leitch, '

Representative Leitch asked if the backlog will be as bad as last year or worse.
* Ms Hoffian apologized and stated she really couldri't speak to that.

Representative Leitch asked. if that would be an important concern in determining whether
1llinois has sufficient funds for the expansion created by this emergency rule. How can HFS say
- IMinois can pay for it when it has at least a $1 billion backlog now and HFS can't tell us the

projection for the rest of the year? : '

-Ms Hoffman answered that she could . get those numbers. Clearly she wasn't the only one
involved in this decision. HFS finance people were consulted. - :
~ "Representative Leitch asked Ms Hoffman to please share that information with the rest of the
~Committee. The State's ability .to pay bills has an enormous impact on the willingness of
.. providers to work -with Medicaid to-provide quality care. He also cannot understand why HFS
“wouldn't file tonight a separate rulemaking extending Medicaid coverage to those at risk of

- losing SCHIP coverage. .

Ms Hoffman repl ied that HFS is always available to épeak to providers.

Repr&_écntat’ive Fiitchey pointed out that the enrollees would not lose coverage if this rule were
- suspended because, under the rule, coverage would not begin until next month.
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The motion to object to and suspend the emergency rule passed on a rollcall vote of 9-2-0
(Hassert and Mulligan — No).

CERTIFICATION OF NO OBJECTION

Senator Hultgren moved, seconded by Representative Leitch, that the Committee inform the
agencies to whose rulemakings the Committee did not vote an Objection, or did not remove from
the No Objection List, that the Committee considered their respective rulemakings at the
monthly meeting and, based on the Agreements for modification of the rulemakings made by the
agencies, no Objections will be issued. The mation passed unanimously.

' AGENCY RESPONSES

:Department-qf Central Management Services — Pay Plan (80 Ill. Adm. Code 31 0; 31 I, Reg.

Department of Children and Family Services — Licensing Enforcement (89 Ill. Adm. Code
383; 31 IlL Reg. 4511) , '

Based on the appropriateness of the agencies' responses, no further action was taken,

'DECEMBER MEETING DATE

Co-Chair. Crotty announced that the next meeting was scheduled for Tuesday, December 11,
2007, 10:30. a.m., Room 16-503, James R. Thompson Center, Chicago IL.

ADJOURNMENT
:Répf esentative Leitch moved, seconded by Senator Huitgren,-to.adjoum the meeting. The motion
_passed unanimously. ‘ : .

" Min:0711Nov
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CERTIFICATE OF SERVICE

Under penalties as provided by law pursuant to 735 ILCS 5/1-109 of the Code of
Civil Procedure, the undersigned certifies that he/she caused the foregoing Notice of
Filing of and Additional Exhibit #147 Admissible By Stipulation to be served on the
following on March 25, 2008 by delivering true and correct copies thereof (in the manner
indicated) to:

Counsel for the Honorable Governor Rod Blagejevich, Honorable Barry S. Maram and

Honorable Damon Amold; the Hlinois Department of Public Health and the Mlinois

Department of Healthcare and Family Service:

Bames & Thomburg, LLP (VIA E-MAIL AND MESSENGER)
Larry D. Blust, Esq. (Iblust@btlaw.com) '

Marc S. Silver, Esq. (msilver@btlaw.com)

Katarzyna Dygas, Esq. (katarzyna.dygas@btlaw.com)

Suite 4400

One North Wacker Drive

Chicago, Illinois 60606-2833

Counsel for Honorable Daniel W. Hynes;

Office of the Attomey General (VIA E-MAIL AND MESSENGER)
Roger Flahaven, Assistant Attorey General (rflahaven@atg.state.il.us)
Gary Griffin, Assistant Attorney General (ggriffin@atg.state.il.us)
Thomas loppollo, Assistant Attomey General (tioppollo@atg.state.il.us)
100 W. Randolph St.

Chicago, Illinois 60606

Counsel] for Intervenor State.of lllinois:

Office of the Attorney General (VIA E-MAIL AND MESSENGER)
Paul J. Gaynor (pgaynor@atg.state.il.us) :

Carl Bergetz (cbergetz@atg.state.il.us)
Malino Rao (mrao@atg.state.il.us)
Peter C. Koch (pkoch@atg.state.il.us)
Alice E. Keane (akeane@atg.state.il.us)
100 W, Randolph Street

Chicago, Illinois 60601

Ff6ya' D. Perkins
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

"Richard P. Caro, a State of Illinois )
Taxpayer on Behalf of and for the Benefit )
of the State of Illinois, and Ronald )
Gidwitz and Gregory Baise, ) :
) No. 07 CH 034353
Plaintiff and Plaintiff-Intervenors, )
) Honorable James E. Epstein
V. ) Circuit Judge
' ) Courtroom 2405
Hon. Rod Blagojevich, et. al, )
)
Defendants. )
NOTICE OF FILING

To:  See attached Certificate of Service
PLEASE TAKE NOTICE that, pursuant to the Order of the S:)urt dated March
11, 2008, the attached Additional Exhibit #147 Admissible By Stipulatios JCAR’s
February 26, 2008 objection to and prohibition regarding the filing of DHFS proposed;
rule on FamilyCare published in the March 14, 2008 Minois Register, Volunio 32, Issue
11, at page 4110, was filed with the Clerk of the Circuit Court of Cook Countg;3lllinois-in
the above-referenced case this 25™ day of March, 2008, a copy of which is aftached and
hereby served upon you. e = ZSul

-,

February 29, 2008

“F. Thomas Hecht
Claudette Miller
Floyd D. Perkins
Ungaretti & Harris LLP - 34355
70 West Madison
Suite 3400
Chicago, Illinois 60602
(312)977-4400

Attorneys for Plaintiff-Intervenors
Ronald Gidwitz and Gregory Baise

Richard P. Caro, Plaintiff, Pro Se

111 Groveland Avenue
Riverside, IL 60546
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EXHIBIT 4



RICHARD P. CARQ, et. al,, -

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Plaintiffs and Plaintiff-Intervenors,

No. 07 CH 34353

v.

HONORA_BLE ROD BLAGOJEVICH, et. al., Judge James R. Epstein

1

Defendants.

MEMORANDURM OPINION AND ORDER

This matter comes before fhe court on Plantiff Richard P. Caro (“Caro”) and Plaintift.
intervenors’ Ronald Gidwitz and Gregory Baise (“Plaintiff-intervenors™) motion for préliminary
injunction. This léws_u_it chailenges two health care pmg'ran;s initiated by the executive brénch._of
the State of Ilinois. Caro and the Plaintiff-intervenors seek to enjoin the FamilyCare Program

and Caro alone seeks to énjoin the Hlinois Breast and Cervical Cancer Screening Program
" At the outsef it is important to note that the issues to be decided deal only with the’
legalit); of the impiemenm;iqn of these proérams. The wisdom of seeking increased health care
benefits for the citizens of this state is not an issue for this or any court to decide.. Under our
system of government those éoli(:y decisions lie within the ambit of the legislative and executive
branches. This court is charged solc’;Iy with deciding whether the methads used by the excoutive

branch in initiating these programs comport with the tequueznents of the law. |
For the r&asons set out fully below the court declines to enjoin the Breast and Cervical
Cancer Screening Program and: grants the preliminary injunction involving the FamilyCare

Program based on the failure to abide by the eligibility criteria required by law,
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"L FACTUAL BACKGROUND
The parties jointly submitted a pleading in which they stipulate to the ;ﬁl_ient facts
involved in this litigation. '
A. Breast and Cervical Cancer Screening Program
Before the action challenged in this lawsuit the State of Illinois maintained a screening
- program .for breast and cervical cancer (“BCC Program™). That program was fanded in large part
by federal grants from the Center for Disease Control (“CDC”) under the Breast and Cervical

Cancer Mortality Act of 1990 (“Screening Act”).' The Screening Act provides discretion to set

eligibility standards for participation in the program to the states but requires that states give .

low-income women priority in the provision of federally fonded screening. 42 U.S.C. 300n(a).
The CDC limits use of its federal grant money to people with incomes below 250% of the

Federat Pow'reriy Level (“FPL"). States are free to include recipients with higher income, but

- must use other money for those recipieats. The State of Dlinois also has available to it two other

income sources for the BCC Program: a $5.9 million appropriation from the general revenue

fumd to thie Department of Public Heatth (“DPH™) and a $4 million grant from the Department of

Health and Family Services (“DHFS™) to DPH through an inter-department-agrecment.

On May 14, 2006 DPH expanded the BCC Program by increasing income eligibility from

- 200% of the FPL to 250% of the FPL, pursuant to the powers conferred onit by the Department

of Public Health Powers and Duties Law (“Public Health Law™). -20 ILCS 2310/2310-1 et seq.

Effective October 1, 2007 DPH again expanded the BCC Program to cover all uninsured women

65 years of age or younger regardless of income. No CDC money will be used to pay for

! Although it was discussed in the briefs, the Breast and Cervical Cancer Prevention and
Treatment Act 0f 2000 is not at issue in this case.
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" screening for recipients with incomes above 250% of the FPL. It is this latest expansion of the

BCC program that Caro seeks to enjoin.

B. FamilyCare Program
In i997, the federal government enacted the Staté Children’s Heath Insurance Program
(“SCHIP™) to help chﬁdrm wbése fmmhes could not afford private health insurance but do 'not
qualify for Medicaid. Illinois participated in SCHIP by enacting the Children’s Health Insurance

Program Act, 215 ILCS 106 (“CH]i’A"). Prior to the fall of 2007, the State provided taxpayer-

- funded medical assistance under Medicaid, Article V of the Public Aid Code, 305 ILCS 5/5-1

and under CHIPA. Medicaid covered persons with annual incomes below 133% of the FPL and
CHIPA covered children and their parentsicaretakers with annual incomes between 133% and
185% of the FPL. The State received a 50% federal match in fands for Medicaid and a 65%
m'atcl; for CHIPA. | . |

In the fall of 2007, the scope of SCHIF became uncertain as Congress and President Bush
disagreed on the breadth of funding, and, thus; the breadth of coverage under state waivers.
Unsure of SCHIP’s future, on November 7, 2007 DHFS pmmulga&ad the emcrgcnc;y rule
(“Emergency Rule”) giving rise to this case. The Emergency Rule purports to expand Medicaid
cligibility for persons eaming up to 400% of the FPL.

DHFS determined that an emergency existed wamanting the promulgation of the
Emergency Rule and subrmitted the En_xergency Rule to the Joint Committee on Administrative
Rules (“JCAR") pursuant to Section 545 of tho Hlinois Administrative Procedure Act (“APA).
5 ILCS 100/5-45. In accordance with‘ emergency rulemaking procedures, DHFS filed a

statement with JCAR containing its reasons for finding that an emergency existed. JCAR

- objected to and suspended the emergency rule finding that “no emergency situation existed that




warranted adoption of the entire emergency rule.” Joint Exhibit 3. Although JCAR had
suspended the Emergency Rule, DHFS implemented the new FamilyCare Program by enrolling
adult parents and caretakers with incomes between 133% and 400% of the FPL into Medicaid.
This lawsuit followed. '
IL  ANALYSIS

In order to grant a2 motion for preliminary injunttion, a court must find that there is an
ascertainable right in need of protection, frreparable harm vv:ith no adequate legal remedy and a
fikelihood of success.on the merits of the claim. Mohanty v. St. Jokn Heart Clinic, 5.C., 225 TIL
2d 52, 62 (2006).

A, Breast and Cervical Cancer Screening Program
. Caro seeks to enjoil; the expansion of cancer screening to all uninsured women age 65 or

younger claiming that DPH was required to issue a rule under the APA before institut_ing the
expansion of the} BCC progmtﬁ, and that it failed to do so As an alternative ﬁleo;'y Caro argues
that if DPH was not wquﬁed to issue a rule prior to éxpansion of the program, the authority to
act without a rule would be an unconstitutional delegation of legislative power. Neither theory
has merit.

As pmﬁoi'ted authority for the i'equirﬁnent of wsuance of a rule for this expansion Caro
cites the APA. It scems that Caro contends that simply because the APA details the manner in
which rules must be promulgate;d, that the Statute also bars expansion of an existing program

without issuance of a rule. The APA contains no such requirement.

Defendants Damon Arnold and DPH point to the Public Health Law as atithority for their |

tight to fund expansion of the BCC Program. They cite the sta.tutoxj' authority of DPH to approve

expenditures of state and federal funds for the development of health programs and services




(Public Health Law Section 2310-25) and the authority to enfer into contracts for the purchase of
health services (Public Heal(h Law Section 2310-30). Defendants also point out that the state
legislature specifically appropriated $6 million for breast and cervical cancer screening without

imposing any htmtatxon on the income of recipients.

. Under these circumstances it cannot be said that DPH'’s actions are anything other than an

" expansion of an existing program within the norms established by the state and national

legislatures. To hold that acts of this nature by DPH reqmred issuance of a rule would raise the
question of whether any act by.a department involﬁng expenditure of fands or formation of a
contract could be undertaken without first engaging in the rule making process. By no streich of
the magmatxon is a department required to engage in rule-making simply to expend monies for a
purpose for which it was appropriated by the legislature. |

_ As an alternative claim, Caro argues that should the AI;A allow funding of this screening
without rule-making, that the authority to 50 act would be an unconstitutional delegation of
legislative power. He cites no authority for this claim, and this court can find none. Where the
legislature hasappropriated funds for cancer screemng and the executiw}e branch seeks to do
nothing more than to spend that money for the stated pMé of the appropriation no reasonable
claim of unconstitutional delegation of power can swnd. -

For the foregoing reasons Caro has failed to demonstrate that he has a reasonable

likelihood of success on the merits of his challenges to the BCC Program and, therefore, his

motion fora prclimix;ary injuinction is denied.
B. FamilyCare Program |
Both Caro and Plaintiff-intervenors Gidwitz and ‘Baise challenge the FamilyCare

" Program on a number of grounds. They seek an injunction claxmmg' 1. an absence of authority to




collect premiums under Medicaid; 2. lack of constitutional authority to raise revenue; 3. an

- gbsence of authority to cover recipients with income from 133% to 400% of the FPL under

Medicaid; 4. the lack of an appm'priatiou for the program; and 5. the tejection o_f the
administrative rule by JCAR. The 'cburt"s view of the absence of aﬁthoﬁty 0 cover recipients
with income from 133% to 400% of the FPL without regard to the Medicaid requirements
renders consideration of the-other c]a.lms unpecessary.

The statutory authority DHFS relies on for the expahsion of the FamilyCare' Program is

. 305 ILCS 5/5-2(2)(b), which permits the provision of medical assistance for all persons who

would be defermined eligible for basic maintenance under Asticle IV of the Public Aid Code,

Temporary Assistance for Needy Families (“TANF"), by disregarding the maximum eamed

income permitted by federal law. TANF lists the el.igibility criteria in 305 ILCS 5/4-1. The rules
and rogulations for implomenting the FamilyCore Program are found in the Iifinois
Administrative Code (“Code”) at 89 IIL Admin. Code 120. The Executive Branch Defendants

argué that all of the requirements necessary under 4-1, are provided for under the FamilyCare

Program requirements.

The court agrees that many of the TANF requirements are mel by the FamilyCare
Progfain. ‘However, not all requirements are met. One mandatory condition under TANF
‘requires that the adult be employed or engaged in a job search. 305 ILCS 5/;1-1.8-1-10. The
defendants assert that this mandate does not apply to medical programs such as FamilyCare
under 89 HL Admin. Code 112.79(f) (“Sanctions Provision”). The Sanctions Provision details
the sanctions imp'ﬁsed for failing to con-:i)ly with various TANF requirements. It states:

) A sanction under this Section shall pot affect roceipt of Medical Assistance,

Likewise, a sanction for child support enforcement or the school attendance
initiative does not affect any instances of non-cooperation under this Section.
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Contrary fo the dcﬁ:ndants argument, the Sauctions Provision presupposes the continued
exxstence of the eligibility requirement. If the intent was to remove the ehgiblhty requirement,

there would be no need for the Sanctions Prov:smn. The regulation only addresses what penalty

may be visited on a non-compliant recipient, it does not remove the requirement itself. - TANF -

still requires that adults be employed or engaged in a job search. The FamilyCare Program
contains no such réquircment and therefore fails to limit itself to r-ecipients eligible under TANF.
DHFS’ authority does not include waiving the TANF requirements enacted by the state
legtslatun: Therefore, DHFS did not have the auﬂ:onty to move the FamilyCare Progtam into-
Medxcald in the mammer contemplated by the Emetgency Rule. Whether the Emergency Rule
was, in any other respects, properly or improperly submitted will not be reached by this court:

C. Prefiminary Injunction Findings ' '

There is a clearly ascertainable right in need of protection asserted in Plaintiffs claim,

. namely the unauthorized expansion of Medicaid improperly using tax dollars. The harm alleged

is irreparable and inadequate at law because it would be impracticable for the State to recoup the

costs expended for the benefit of the FamilyCare Program. There cxists a likelihood of success
on the merits of Plaintiffs’ claims with respect to the FamilyCare Program for the reasons

explained above.
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M. ORDER

Plaintiff Caro’s motion for preliminary injunction regarding the Brcast and Cervical

- Cancer Screening Program is denied. Plaintiffs’ motion for preliminary injunction regarding the

FamilyCare Program is granted.. The Department of Health and Family Services and Director

Barry S. Maram arevpxeliminari!y enjoined from enforcing the Emergency Rule or expending any

public funds related to the FamilyCare Program created by the Emergency Rule. Comptroller

Danie] W. Hynes is pieliminarily enjoined from authorizing payments related.to the Emergency

Rule. This preliminary injunction will be in full force and effect until a trial on the merits unless

sooncr modified or dissolved.

Entered:

ENTERED
JUDGE JAMES R. EPSTEN-1783
APR 1.5 2008 !
DOROTHY BROWN

.OF - THE
GOOK COUNTY, i "

COUNTY,

783
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JOINT COMMITTEE ON ADMINISTRATIVE RULES
ILLINOIS GENERAL ASSEMBLY

NOTICE OF FAILURE TO REMEDY OBJECTION TO
AND SUSPENSION OF PEREMPTORY RULEMAKING

DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES

Heading of Part: Medical Assistance Programs
Code Citation: 89 I1l. Adm. Code 120

Section Number: 120.328

Notice of Proposal Published in Illinois Register: 5/2/08; 32 Ill. Reg. 7212

Summary of Rulemaking: The peremptory rule purporied to respond to the 4/15/08
Memorandum Opinion and Order issued by the Cook County Circuit Court, Chancery
Division in the case of Caro v. Blagojevich. Individuals in the FamilyCare expansion
program are required to search for work or be in a training/vocational program.

JCAR Action: Objection and Suspension; 5/20/08; 32 IlI. Reg. 8450

Basis for JCAR Action: JCAR objected to and suspended HFS' peremptory rule because
use of peremptory rulemaking violates Section 5-50 of the Illinois Administrative
Procedure Act (IAPA). Section 5-50 of the IAPA allows peremptory rulemaking to be
used only when the rulemaking is required as a result of federal law, federal rules and
regulations, an order of a court or a collective bargaining agreement that precludes the
exercise of agency discretion as to the content of the rule and that precludes adoption of
rules through regular rulemaking. The analysis portion of the court's Memorandum
Opinion and Order entered on 4/15/08, which HFS cites as the reason for this peremptory
rulemaking, notes that not all TANF requirements are met by the expanded FamilyCare
Program emergency rules, specifically the requirement that the adult be employed or
engaged in a job search. The judge's specific order preliminarily enjoins HFS from
"enforcing the Emergency Rules or expending any public funds related to the FamilyCare
Program created by the Emergency Rule". The court order did not direct HFS to amend
its rules in any way, including insertion of employment and job search requirements, nor
did the court set any deadline for action that precludes the use of regular rulemaking
procedures.

Agency Response:  None

Basis for JCAR Determination of Failure to Remedy: HFS failed to respond to JCAR's
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JOINT COMMITTEE ON ADMINISTRATIVE RULES
ILLINOIS GENERAL ASSEMBLY

NOTICE OF FAILURE TO REMEDY OBJECTION TO
AND SUSPENSION OF PEREMPTORY RULEMAKING

DEPARTMENT OF HEALTHCARE AND FAMILY SERVICES

Objection by the 8/19/08 statutory deadline. JCAR found that the failure to respond did
not remedy the cause of the Objection/Suspension.
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No. 1-08-1061
PRESIDING JUSTICE FITZGERALD SMITH delivered the opinion of the court:

.Plaintiﬁ'-appellee Richard P. Caro, a State of Ilinois taxpayer, joined by plaintiffs-
intervenors-appellees Ronald Gidwitz and Gregory Baise (collectively, plaintiffs), moved the trial
court for a preliminary injunction against defendants-appeﬂants Govemnor of Ilfinois Rod
Bl'agojevich, the nﬁnois Department of Healthcare and Family Sewic';es, and Director Barty S.
Maram (defendants or as named), as well as defendants the Illinois Department of Public Health,
Director Damon Amold, and Comptroller Daniel W. Hynes, to prohibit them from expanding,
| funding and operating a healthcare program as violative of'statutory law and the Iinois
Constitution. The trial court granted plaintiﬂ'é' request and imposed the injunction. In this

interlocutory appeal, defendants contend that the trial court erred in its decision to grant the

injunction and failed to balance equitable factors which support its denial. Defendants ask that we '

overturn the trial court's issuance of the injunction, uphold the yalidity' of their healthcare
 program, and grant any other proper relief. -

We note for the record that plaintiff Caro filed 2 pro se appellee brief in this matter in
addition to joining in the separate brief filed by his coplaintiffs/intervenors Gidwitz'and Baise.
Gregory Jacaway filed an appearance on his behalf and on that of all others similarly situated as
defcndantsdnter@nors, but did not file & brief in thiis cause. Also, the State of Illinois, via the
office of the Attorney General, filed a brief in its capacity as an intervenor, and the National
Federation of Independent Business filed an amicus brief.

For the following reasons, we affirm.

“These defendants have not participated in the instant appeal.
2
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BACKGROUND

The principal facts involved in this cause are not in dispute.

" In 1997, the federal government enacted the State Children's Health Insurance Prograin
(SCHIP), which sought o provide health insurance to children whose families could not afford:
pﬁvate insurance but who likewise did not qualify for Medicaid. Illinois participated in this
program by enacting its own version pursuant to & statute entitled tfxc Children's Health Insurance
Prégram Act (CHIPA), to be run by defendant the Department of Healthcare and Family Services
(DHEFS). In return, IHlinois received a 65% federal match in funds expended for CHIPA. coverage,
compared to only a 50% federal match in funds expended for Medicaid coverage.

In 2001, the federal government permitted Illinois to submit waivers to obtam federal
funds and extend heatth insurance coverage to the parents/caretakers of those children enrolled in
CHIPA. llinois did sd, the federal government approved it, and the FamilyCare i’rogmm Was
created pursuant to the inois Mﬁdstmﬁve Code (89 ]]L Adm. Code §120.32, amended at 29
1Il. Reg. 820, eff, Yanuary 1, 2005). Under this program, DHFS was ahle to eicpand CI-l]?A-likc
health insurance coverage to eligiﬁle adults--again, those whose ﬁmily income exceeded the
maximum allowed for eligibility under Medicaid but could not afford private health insurance.
Initially, lllinois set the efigibility requirement to receive cbverage under the FamilyCare Program
at 49% of the federal poverty Limit (FPL); that.is, fhose adults whose income was at 49% of the
FPL were eligfble for health insurance under the program, Through the years, this level was
increased, reaching 185% of thé FPL in January 2006.

By 2007, the scope of the federal SCHIP program became uncertain as the United Statcs

PR
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Congress and the President could not agree on funding or the breadth of coverage, and SCHIP '

and its accompanying state-waivers were set to expire (pending extension attempts) in December

2007. This jeopardized the 65%. federal funding match for state programs such as Illinois' CHIPA.
covering 6hiidren and the FamilyCare Pri-)gram covering adults. In an effort to preserve at least -
the 50% federal match Ilinois received under Medicaid, DHFS declared oh November 7, 2007,
that an emergency existed warraating the promulgation of an "Emergency Rule" pursuant to the
Public Aid Code, which governs Medicaid- in Illinois. The Emergency Rule sought to not only
preserve FamilyCare Program coverage at the levels already in place, buf also insisted on the
further expansion of coverage, via Medicé,id, to adults with incomes up to and including 400% of
the FPL (i.e., an income of $83,000 per year for a famify of four), who wéuld pay varying
premiums for coverage received depending on their incomes. For this expansion to Medicaid and
increase in percentage, DHFS relied on section 5-2(2)(b) of the Hlinois Public Aid Code (305
ILCS 5/5—2(2)(b) (West 2006)), whxch penmts the provision of medical assistance for all people
who would be determined eligible for basic maintenance under the "Temporary Assistance for
Needy Families" (TANF) article of the Public Aid Code (305 ILCS 5/4-0.5 ef seq. (West 2006))
by disregarding the maximum eamed income permitted by federal ldw. Defendant Governor
Blagojevich épproved the expansion, and DHFS suiamitted the Emergency Rule and supporting
documentation, along with a "Permanent Rule" to-' the same effect, to the Joint Committee on
Administrative Rules (JCARY) in accordance with emergency rule;maldxlg procedures under the
Hlinois Administrative Procedure Act (5 ILCS 100/1-1 et seq. (West 2006)).

After review, JCAR objected to and suspended DHFS' Emergency Rule, finding that no
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emergency situation existed warranting adoption of the proposed rule and that the rule was not in
the public's interest; JCAR effectively suspended and invalidated the Emergency Rule and the
FamilyCare Program it created. Accordingly, the lllinois Secretary of State issued a filing to this:
effect, prohibiting imﬁlementation of the Emergency Rﬁle: DHEFS, however, enacted the
Emergency Rule and began enrolling adults with incomes up to 400% of the FPL into Medicaid.
Plaintiffs filed suit against defendants, challenging the expansion of the FamilyCare
Program on several grounds, including the lack of authority to collect p'r'emiums under Medicaid,
the lack of constitutional authority to raise revenue,. the fack of authority to expand the FPL
eligibility percentage to 400%, the lack of an appropriation for the expansion, and the suspension
‘of the Emergency Rule by JCAR. Plaintiffs sought to enjoin defendants from further .
implementing the. FamilyCare Program.
While plaintiffs' cause was pending, DHFS' Permanent Rule came before JCAR. Again,
JCAR found it to be contrary to public interest and prohibited defendants from implementing the
FamilyCare Program, end again, the Illinois Secretary of State issued a filing to this effect.

However, defendants continued to enroll qdulté with incomes up to 400% of the FPL into

Medicaid.

In April 2008, the trial court held & heanng on plaintiffs’ motton for prelumnary injunction,

In 1ts memorandum op:mon and order, the court focused principally on defendants’ rehance on
section 5-2(2)(b) of the Pubhc Aid Code as the authonty for their actions in expandmg the
FamilyCare Program under Medicaid. The court noted that, as thlsrmvolves TANF, the

FamilyCare Program would need to meet the cligibility requirements TANF places on its
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participants. The court examined the RamilyCare Program in light of this and found that, while it

meets many of the TANF requirements, it does not meet all of them, particularly that adults be
employed or engaged in a job search to be eligible for health insurance coverage. The court then
addressed defendants' claim that these requirements do not apply to medical progréms such as the
FamilyCare Program they had implemented, pursuant to the sanctions érovision of the Iliinois

Administrative Code (89 Ill. Adm. Code §112.79(f), amended at 28 IIl, Reg. 5655, eff. March 22,

-2004)). Bxamining this section, the court noted that the sanctions provision addresses only what

penalty may be visited upon a noncompliant recipient of assistance but does not remove the
TANF requirements of employment or job search from health care eligibility and, as the
FamilyCare i’rogram contains no such requirements, it must fail,

Ultimately, the trial court concluded that "DHFS' authority.does not include waiving the
TANF requirements enacted by the state legislature" and "[t}herefore, DHFS did not have the
authority to move the FamilyCare Program info Medicaid in the manner contemplated by the
BEmergency Rule." Because the court found this fact to be dispositive, it did not addms§ the other
challenges raised by plaintiffs. Accordingly, the trial court granted plainﬁﬁ's‘ moﬁom finding that
they had met the necessary elements for.a preliminary injunction against the FamilyCare Program
and holding that defendants *are preliminarily enjoined from enforciné the Emergency Rule or
expending any pui)lic funds related to the FamilyCare Progrém created by the Emergency Rule.”

Following the entry of the injunction, defendants continued to operate the FamilyCare
Program. Plaintiffs moved the trial court to issue an order of compliance, and & hearing was held.

At this hearing, defendants told the trial court that they could not provide notice of the injunction

6
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to participants or service providers, could not monitor or refund premium payments, could not
provide plaintiffs with information regarding where the monies from premium payments were kept
and how much remained, could not identify or dis-enroll adult participants, could nat send notice
to the participants or providers in| the program to stop payments and, ulfimately, did not know
which of the millions of adults enrolled in medical assistance programs were receiving benefits
specifically under the FamilyCare Program. Defendants then filed their notice of appeal.

ANALYSIS

To establish entitlement to preliminary injunctive relicf, a plaintiff must show (1) a clearly

ascertainable right in need of protection, (2) that he will suffer in‘eparaiale harm without
protection of that right, (3) that there is no adequate remédy at law, and (4) that there isa

substantial likelihood of success on the merits of the undeflying action. See Mohanty v. St. John

Heart Clinic, 8.C., 225 TIl. 2d 52, 62 (2006); accord Virendra 8. Bisla, M.D., Lid, v. Parvaiz, 379

1. App. 3d 567, 572 (2008). On appeal from the grant of a preliminary injun:ction, a reviewing
court is to " ‘examine only whether [the plaintiff] demonstratec'i 2 ;rima facie case that thereis a
fair question concerning the.existence of the claimed rights.' " m 225 1il. 2d at 62, quoting
People ex rel. Klaeren v. Village of Lisle, 202 ll. 2d 164, 177 (2062). Generally, an sbuse of
discretion standard of review applies (see Mohanty, 225 II, 2d at 63), but where, as hefe, the trial
court's determination regarding the grant of a preliminary injunction involves the interpretation of
statutory law, the appropriate standard of review is de novo. See Magee v, Huppin-Fleck, 279 1il.

-App. 3d 81, 85 (1996); accord ACME:-Wiley Holdings, Inc, v. Buck, 343 1il, App. 3d 1098, 1103

(2003) (where interlocutory #ppeal presents question of law, de novo standard is applied). Asthe
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parties agree that this is proper standard,-we employ it herein.

Asa threshold. matter, we wish to address a running comment throughout defendants’ brief .

on appeal. Defendants assert that plaintiffs did not attack the validity of the FamilyCare Program
.as a whole, “but merely challengéd [d)efendants' ability to expand the program fo the population
with family incomes from 200% to 400% of the FPL" and, thus, the trial court's order enjoining
 the entire program was -beyond the scope of the underlying- lawsuit, We find this to be an
mcmreot mischaracterization of plamtdfs consistent position in this matter. From a review of
plaintiffs' second amended complaint for injunction, it is clear to us that plaintiffs challenged, and
continue to challenge, the entire FamilyCare Program as a whole, For example, plaintiffs state
therein that they are challenging on constitufional and statutory-grounds defendants'
implementation‘of the program. More clearly, though, the trial court's order states that plaintiffs
" "seek to enjoin the FamilyCare Program," not just a portion of it.

We now tumn to the primary issue on appeal, namely, did the trial court err in granting the
preliminary injunction on the ground that fhe FamilyCare ﬁrogrm fails to comply with ali of the
TANF requirements? It is our view that it did noft. '

Defendants begin their challenge in this vein by asserung ‘that the FamilyCare Program's
connection to TANF requirements "was at most 2 peripheral issue that was not déveloped in
briefing or oral argument," was "abandoned" by plaintiffs, and resulted in an "unsustainable" and

| "misguided" basis for the trial court's decision. Defendants argue that it should not have even
played a role in the decision, let alone become the sole basis for the grant of the injunction,

because plaintiffs "merely devoted two seatences to the advancement of" the argument regarding
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TANF requirements, because defendants refuted the argument by pointing to the sanctions

provision, and because plaintiffs "did not pursue the issue in their reply brief," so defendants
thought it had been conceded. However, plaintiffs discussed the TANF requirements argument at
Tength before the trial wuﬁ, as exhibited by their second amended complaint and in their opening
trial brief. Regardless, by their very assertions here, defendants concede that plaintiffs raised this
argument before the trial court--even if it may have only been argued in “two sentences. "
Contrary to defendants' intimations, plaintiffs were not required to write a dissertation on the
issue in their brief before the trial court, nor were they reguired to mention the issue fora secoﬁd
time in their reply brief, for that court to address the matter or eventually find it to be dispositive.
Defendants cite no law, and we find absolutely none, to the effect that plaintiff' actions
constituted an "abandonment” of the issue, Rather, it is clear that plaintiffs adequatel.y raised the
issue at the outset of this cause and argued it before the trial court to that court's satisfaction, and
defendants' assertions otherwise are wasted words. And, ultimately, we may affirm the judgment

of the trial court on any basis appearing in the record. See White v. DaimerChrysler Corp., 368

11l App. 3d 278, 282 (2006).
Section 5-2 of the Tllinois Public Aid Code (Code) dealting with medical assistance (Hilinois'
version of Medicaid) states:
“Classes of Persons Eligible. Medicel assistance under this Article [Axticle
' ns *¥*:

V of the Code] shall be available to any of the following classes of perso

kkk

2. Persons otherwise eligible for basic maintenance under Articles

D el T e —
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IH [Aid to the Aged, Blind or Disabled] and IV [Temporary Assistance for
Needy Families (TANF)] but who fail to qualify thereunder on the basis of
need, and who have insufficient income and resources to meet the costs of
necéssary medical care, including but not limited to the following:
'l"lf*
(b) All persons who would be determined eligible for such
basic misintenance under Article IV [TANF] by disregarding the

maximum eamed income permitted by federal law." 305 ILCS 5/5-

2(2)(b) (West 2006).

Admittedly and undisputedly, defendants hung the authority for their actions in iniplementing and

operating the FamxlyCare Program upon sectxon 5-2(2)(b). As noted, that section states that

medical assistance is to be made available to all those otherwise eligible for basic maintenance

under TANF, disregarding the maximum eamed income permitted by federal law. See 305 ILCS.

5/5-2(2)(b) (West 2006). The language of section 5-2(2)(b) is plain and unambiguous. See

Hougehold Bank, FSB v, Lewis, 229 1. 2d 173, 182 (2008); In re Bstate te of Ellis, 381 IL. App. 3d

427, 430 (2008) (primary goal of statutory construction is to follow legislature's intent, which is

best exhibited by statute's plain language; when this is clear, courts must give effect to it and not

depart from it nor read into it limitations or exceptlons not expressed therein). Would-be

recipients of medical assistance under this section nst be eligible for basic mamtenance under the

requirements of TANF, with the only exception being their "earned income," which is not to be

considered.

10
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Turning, then, to TANF, that article begins by &scﬁbing its purpose: "to allow the family
to become self-sufficient or employed as quickly as possible through *** the provision of
transitional assistance to families." 305 ILCS 5/4-0.5 (West 2006). It then describes who is
eligible: .

*§ 4-1. Eligibility requirements. Financial aid in meeting basic
maintenance requirements for a livelihood compaﬁble with health and well-being
shall be given under this Aticle to or in behalf of families with dependent children
who meet the eligibility conditions of Sections 4-1.1 through 4-1.11." 305 ILCS
5/4-1 (West 2006).

Reviewing the ehglbxhty conditions of sections 4.1-4.11 of TANF, and disregarding those that
focus on “earned income" as prescribed i in section 5-2(2)(b) of the Code, several conditions that
must be complied with to': réceive_ assistance under TANF still remain, mcludmg registration for
and aoceﬁtance of employment (305 ILCS 5/4-1.8 (West 2006)), participation in educational and
* yocational trammg programs (305 ILCS 5/4-1.9 (West 2006)), and acceptance of assignment to
_]Ob search, training and work programs (305 ILCS 5/4-1.10 (West 2006)). In addition to these,
other noneconomic conditions that need to be met before one is eligible to receive assistance
under TANF are the enforcement of parental child support obligation if such an obligation exists
(305 TLCS 5/4-1.7 (West 2006)), and that a would-be recipient has not been convicted two or
more times of public aid fraud (305 ILCS 5/4-1.5a (West 2006)).

According their own 'st-ipulations, defenc!ants concede that the FamilyCare Program does

not require its participants to comply with these poneconomic requirements necessary to receive
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assistance under TANF. As the trial court found, while the FamilyCare Program meets some of

the TANF eligibility requirements, it does not meet all of thém The FamilyCare Program, then, is
in direct contradiction to the unambiguous language of the Code defendantg rely upon to operate
it, Esséntially, section 5-2(2)(b) extends medical assistance in the name of the FamilyCare
Program to those who would otherwise receive assistance under TANF, disregarding only those
TANF requirements dealing with earned income. TANF, however, is further limited pursuant to
the statute that created it. As we have discussed, to receive assistance under TANEF, section 4-1
prcscﬁi)es that certain reﬁuirements must be met. Of these, the requirements listed in sections 4-
1.7 through 4-1.10, as well as section 4.1;5&' are noncconomic. According to section 5-2(2)(b),
it is clear that FamilyCare Program participants must meet these noneconomic TANF
requirements, Yet, as defendants readily admit. that the FamilyCare Program does not require this
of their participants, an undeniable discrepancy in authority is evident: defendants are operating
the FamilyCare Program under the auspices of TANF pursuant to that statute, but are declaring
that certain otherwise mandatory TANF eligibility requirements may fall by the wayside. This
cannot stand in light of sections 5-2(2)(b) and 4-1 of the Code.

Overall, defendants' refiance on section 5-2(2)(b) for authority to operate the FamilyCare
Program suffers from several flaws, primarily that the language of this statutory section in no way
supports defendants' operation of their program. Nothing in the wording of section 5-2(2)(b)
authorizes defendants to ignore the TANF requﬁcmmw, save one: “earned income." This is the
only TANF eligibility requirement section 5-2(2)(b) .speciﬁcally states may be disregarded in

extending assistance to those who would otherwise qualify for such under TANF. Plainly and
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. simply, section 5-2(2)(b), which seeks to bring medical assistance under the guise of Medicaid

through TANR, does not allow for the waiver of any other TANF eligibility requirement. Nor
does this section, or sectioﬁ 4-1 for that matter, discuss any other aspect of the FamilyCare
Program defendants have heretofore implemented, including the charging of premiums to those
receiving medicat assistance under .Medicaid or TANF, or anything similar to a 400% of the FPL
“cap" as a permissible or appropriate standard to determine eligibility for medical assistance.

Defendants again assert on appeal, ag they did before the trial court, that the otherwise
mandatory TANF requirements are not required of those receiving medical assistance under the
FamilyCare Program pursuant to !12.79 (fj of Title 89 of the I]_linoié Administrative Code
("sanctions provision") (89 Il. Adm. Code §112.79(f), amended at 28 11l Reg. 5655, eff, March
22, 2004). As did the trial court, we disagree with this argument.

_ The sanctions proviéion (;utlines the sanction or penalties that may be imposed upon
participants of TANF who fail fo meet TANF's work and employment requirements. See 89 il
Adm. Cods §112.79(a), amended at 28 IlL. Reg. 5655, eff? March 22, 2004, It describes, for
~ example, what actions merit a shnction (subsection (b)), what type of sanction will be imposed
| (subsection (a)), notice requirements (subsections () and (e)), and the ability to rectify a sanction

(subsection (h)). The subsection relied upon by defendants hére states, in pertinent part:
"(f) A sanction under this Section shall not-affect receipt of Medical Assistance."
89 Ill. Adm. Code §112.79(f), amended at 28 Ill. Reg. 5655, eff. Maich 22, 2004.
While defendants are correct that subsection (f) e;cpressly prohibits a sanctidn 10 intérfere with

medical assistance received, they ignore the fact that this section applies to those already receiving
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assistance under TANF. The sanctions provision specifically covers what penalties will be

imposed upon recipients of TANF aid who fail to satisfy the TANF requirements outlined in |
Article IV of the Code, namely, a reduction in the percentage of benefits received for each -
violation save any benefit involving medical assistance. Sec 89 Il Adm. Code §§1 i2.79(a), ®,
amended at 28 Ill. Reg. 5655, eff. March 22, 2004. Neither the sanctions provision nor its
_ subsection (f) applies to anyone other than TANF participants. That is, it does not apply to those
attempting to become e!iéible to receive TANF, but only to those who already receive TANF aid;
as the trial court determined, subsection (f) "presupposes” that the one to whom the sanction
provision applies has already been declared eligible for and has been receiving TANF assistance,
but has become a noncompliant recipient. It is only then--when the TANF recipient has become
noncompliant--that the sanctions provision cotmes into play. It does not, as defendants argue,
somehow remove the TANF requirements of job- search and employment from TANF eligibility or
préserve the receipt of medical assistance for those {vho otherwise do not meet the initial
requirements to receive TANF ‘in the first instance. Were this so, there would be no need for any
sort of sanctions provision because there would be no limits upon receiving TANFK assistance.
Accordingly, we find that defendants’ reliance on subsection (f) of the sanctions provision does
not support their cause here.

Finally, defendants argue that the preliminary injunction issued by the trial court must be
reversed because thé court did not balance the equitable factors raised in this cause which, in |
defendants' opinion, "overwhelmingly weigh in favor of denial" of the injunction. Again, we

disagree.
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First and foremost, it is ciear to us that the trial court did indeed weigh the equitable

factors presented in this cause.‘ In fact, the court went so far as to make note of them in its
memorandum opinion and order granting the prelimindry injunction. As we too set forth earlier,
the trial court commented in the first sentence of the analysis portion of its decision that, in order
to grant plaintiffs’ motion for preliminary injunction against defendants, it was required to find that
plaintiffs have an ascertainable right in need of protection, that this right is being irreparably
harmed with no adequate legal remedy, and that there is a likefihood of success on the merits of
plaintiffs' claim. Therefore, tho trial court recognized at the outset that a balance of factors was
necessary to reach its decision. Moreover, after discussing its decision t§ graﬂt the injunction, the

court thoroughly explained in a concluding paragraph to its order that:

“There is a clearly ascertainable right in need of protection asseﬁed in

Plaintiffs' claim, namely the unauthorized expansion of Medicaid improperly using
tax dollars. The hann alleged is irreparable and inadequate at law because it would
be imprac;,ticable for the State to recoup the costs expended for the benefit of the
FamilyCare Program. There existS a likelihood of success on the merits of
Plaintiff's claims with respect to the FamilyCare Program for the reasoﬁs explained
above." |

While the tnal court may not have listed in written form all the potential equitable factors present

in this cause, 1t is obvious, from ifs memorandum opinion and order, that it inherently conducted a

balancing of these factors in arriving at its ultimate decision. See, e.g., Stacke v. Bates, 138 IIL

2d 295, 308-09 (1990) (in reaching decision whether to grant stay pending appeal, trial court "of
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necessity" was engaged in balancing process as t0 rights of parties and consideration of equitable
factors).

Second, we note again that we as a reviewing court are, on appeal from the grant of a
preliminary injunction, to examine only whether plaintiffs demonstrated a prima facie case that
there is & fair question concerning the existence of the right they claim is being ix"reparable harmed.
See Mohanty, 225 Hil. .Zd at 62; accord Village of Lisle, 202 Ill. 2d at 177. Based on the record
Before us, we are convinced that plaintiffs have done 50 here. Defendants have attempted to
move a group of pgoplc formerly oovgred under the Hinois SCHI_P program (those with incomes
under 185% of the FPL) and a group of people never covered under any Illinois assistance
program (those with incomes up to 400% of the FPL) into Medicaid via the auspices of TANF.
Yet, receipt of Medicaid, and in particular assisfance received through TANF, has always been
intended to be temporary and transitional, le., to aid families in becoming self-sufficient. See 305
ILCS 5/5-1, 4-0.5 (West 2006). We find nothing temporary about the FamilyCare Program,
which currently seeks to.extend Medicaid coverage to people with incomes up to $83,000 a year.
If the situation were to confinue as defendants ho;'w, there.is no telling what percentage this will
reach, as defendants would be able to q'onﬁnue to ignore the limiting TANF eligibility
requirements and extend coverage via their program to ultimately anyone at any level of income.
Such a decision is for the legistature, who forms statutory laws like Medicaid and TANF and sets
eligibility requiremeﬁts therefof, 1ot for the executive defendants, Moreover, defendants admitted
to the trial court that, even at this éarly point in the creation of their FamilyCaré Program, they

already cannot identify prdgram participants, provide them with notice,’ or monitor payments; they
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do not even know (or at léast have refused to reveal) where the premiums they have collected are
kept and ho'w much remaiﬁs. This, in addition to the fact that both JCAR and the Tllinois
Secretary of State have already twice suspended and prohibited defendants' Emergency and
Permanent Rules creating .the FaniilyCare Program, raises severe COncems--ones we find are more
than suﬁicienf to demonstrate, on a prima facie basis, that plaintiffs have raised a fair question
concerning their rights as state taxpayers ‘and the existence of an irreparable harm to their rights
promulgated by defendants' continued operation of the FamilyCare Program.

| CONCLUSION

Ultimately, we hold, in accordance with the trial court, that, tn receive medical assistance
under section 5-2(2)(b) (Medicaid), a would-be recipient must qualify under the limited eligibility
requirements of TANF. As the FamilyCare Program admittedly does not limit itself in this regard,
défendants‘ operation of it is not proper under the statutory law upon which it relies. Finding this
to be dispositive, we need not address any further atgﬁmcnts on appeal. See White, 368 Ili. App.
3d at 282.

We wish to note here that defendants state in their appellate brief that they issued ,a
"Pel:gmptory Rule" on April 21, 2008, whiéh inopxporates the TANF requirements at issue into
the FamilyCare Program "if and to the extent required by the trial court's order.” They further
state that this "remedies the deficiency found by the trial court." However, this is incorrect. As
this "Peremptory Rule" was “issued” after the trial court's decision in this cause, it was never
presented to that court. As such, i, and a;xy discussion regarding it, is waived for our review,

See, e.g, Inre OR., 328 TIL, App. 3d 955, 959 (2002). '
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Accordingly, for all the foregoing reasons, we affirm the judgment of the trial court
granting plaintiffs' motion for preliminary injunction.
Affirmed.

O'MARA FROSSARD and TOOMIN, JJ., concur.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT — CHANCERY DIVISION

RICHARD P. CARO, et al.,

Plaintiffs and Plaintiff-Intervenors,

V. : : :

' No. 07 CH 34353
HON. ROD BLAGOJEVICH, et al., '

S N N N N N N e N’

Defendants and Defendant-Intervenors.

MEMORANDUM OPINION AND ORDER

This matter comes before the court on the plaintiffs’.m‘otion- for a preliminary injunction.
While the parties have urged the court to reaéh a number of constit_utionél issues in deciding this
motion, inclﬁding inte;; alia the alleged unconstitution_élity of the Joint Committee on
Administrative Rules, the court is» bound by Supreme Coﬁrt Rule 18 to only reach such issues if
“the ﬁnding of mcoﬂsﬁmﬁonaﬁty is necessary to the decision or judgment rendered, aﬁd ...
[the] decision or judgment cannot rest upon an éltemative ground.” 210 I1l. 2d R. 18(c)(4) (eff. |
Sept. 1, 2006). As the court ﬁnds as further ekplained. below, that the expanded FamilyCare
Program should be preliminarily enjoined on grounds unrelated to the const1tut10na1 claims, the

court will not reach the constitutional issues raised by the parties.

L _Facts |

.' In 1997, the federal government enacted the Sté,te Chiidren’s Heath insurance Program
(“SCHIP”) to heip children whose famjlies. could not afford private health insurance but do not
qualify for. Medicaid. lllinbis participated in SCHIP by enacting the Children’s Health Insurance
. Program Act (“CHIPA” ,» 215 ILCS 106/1 et seq (West 2001). The Department of Healthcare

and F amlly Services (“DHFS”) was charged w1th admlmstermg the program. In 2001, the federal
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government approved Illinois’ KidCare Parent Coverage Waiver, authorizing Illinois to extend
health insurance coverage to parents and caretakers of children ender CHIPA. Illinois created the
FamilyCare Program to implement the waiver, doing so uﬁder SCHIP instead o-f Medicaid.
T hroﬁgh SCHIP, Illinois could receive a 65% match in federal funds for the FamilyCare

Program versus only a 50% match under Medicaid. The federal matching funds, however, were

Jlimited only to parents-and-caregivers- who met an-income-eligibility requirement of up-to.and. . ...

including 185% of the federal poverty limit (“FPL”). Illinois was permitted to expand eligibility
beyond the 185% FPL, provided it used other sources of funding, had legislative authority, and
appropriated funds. |

In the fall of 2007, the future _and scepe of SCHIP became uncertain as Cengress and
President Bush disagreed on the breadth of funding and thus the breadth of coverage under state
waivers. On September 30, 2007, the KidCare Parent Coverage Waiver expired rand was not

renewed. On November 7, 2007, pursuant to the Illinois Public Aid Code (“the Code™), 305

- ILCS 5/1-1 et seq. (West 2001), DHFS promulgated an emergency rule, as well as an identical

permanent rule, purporting throﬁgh Medicaid to preserve the FamilyCare Program at the
coverage levels already in place and expand the FamilyCare Program to adults earning up to

400% of the FPL. DHFS re11ed on Section 5/5- 2(2)(b) of the Code as its authority to make these

‘changes. 305 ILCS 5/5-2(2)(b) On December 26, 2007, DHFS submltted a state Medicaid plan -

amendment transferring all those formerly under CHIPA into Medicaid in order to continue to

capture at least 50% federal matching funds. The record is silent, however; as to whether that
amendment was approved.
Pursuant to the Illinois Administrative Procedure Act (“IAPA”), 5 ILCS 100/1-1 et seq.

(West 2001), the permanent and emergency rules were submitted to the Joint Committee on



Administraﬁve Rules (“J CAR”) for approval. After-review, JCAR bbjécted to and sﬁspended the
emergency rule on the basis that no emergency situation existed warranﬁng the adoption of the
proposed rule. In spite of JCAR’s objection, DHFS implemented the Medicaid-based
FamilyCare Program and began enrolling adult parents and caretakers‘ with incdmes ﬁp to 400%
of the FPL. The instant lawsuit followed.

In Deéember 2007, plaintiff, Richard P. Caro, an I]lipois‘ taxpayer, and plaintiff-
interv_eﬁors, Ronald Gidwitz and Gregory Baise, (collectively referred to as “plaintiffs”) sought -
to premmly enjoin the defendants from further implementing the FamilyCare Program. On
April 15, 2008, this court issued an order (“April Order”). preliminarily enjoinihg defendénts
DHFS,- its director Barry S. Maram, and nominain Comptrolier Daniel Hynes, “ﬁ*om enforcing
the Emergency Rulé or eXpending any public funds related to the Fami_IyCare Program created
by the Emergency Rule.” |

| DHF S continued to conduct the FamilyCare Program, however, contending that the April
Order’s injunction only applied to thé emergency rule, which By its own terms expired on April
8, 2008. According to DHFS, it can still conduct the FamilyCare Progfafn pursuant -fo the
pefm‘anc;nt rule because that rule wé.s ﬁot sﬁbject to the April Order. The permanent rule was
obj'ecfed td by JCAR in Febrﬁary 2008, and also prohibitéd from being filed. The plaintiffs have
now moved to enjoin the FamilyCafe Program, be it undef th_a permanent rule or otherwise.
.II. - Analysis

The plé,intiffs contend the éénﬁaﬁent rule, like the emergency rule, is plagued with a
number of inﬁrmities including: (i) the lagk of authority to collect premiums under Medicaid,
(2) the lack of constitutional authority to raise fevémié; (3) the lack of authority to expand

‘coverage for FamilyCare recipients under Medicaid to 400% of the FPL; (4) the lack of an



appropriation for the program; and (5) the -rej'ection of permanent rule by JCAR. As with the
emergency rule, the failure of the permanent rule to include all the required TANF- eligibility
requirements, as further. explained. below, constitutes a sufficient basis for preliminarily
enjoining the FamilyCare Program.

The statutory authority DHFS relied on for its expansion of the FamilyCare Program is
Section 5-2(2)(b), which permits the provision of medical assistance to all persons deemed to be
eligible for basic maintenance under the Temporary Assistance for ,Needy Families (“TANF”)
article of the Code, 305 ILCS 5/4-1 et seq., by disregarding only the federal maximum earned
income requirement. 305 ILCS 5/5-2(2)(b). In the April Order, this court interpreted Section 5-
2(2)(b) as i'equiring applicants for aid under that section to meet all the TANF eligibility
requirements other than the federal maximum eamed income requirement, the only requirement
statutorily exempted by Section 5-2(2)(b). While the parties did brief this issue, in what is in
- essence a motion to reconsider the April Order by the defendants, the court stands on its prior
interpretation of Section 5-2(2)(b), recently affirmed by the First District Appellate Court in’

Caro v.-Blagojevich, No. 1-08-1061, 2008 Ill. App. LEXIS 939 (lst Dist. Sept. 26, 2008), and
. that analysis nieed not be repeated .here.

. The TANF eligibility requirements are found in Section 5/4-1, which states: _

: Eligibility requirements. Financial aid in meeting basic maintenance requirements
for a livelihood compatible with health and well-being shall be given under this
Article to or in behalf of families with dependent children who meet the

- eligibility conditions of Sections 4-1.1 through 4-1.11. Persons who meet the
~ eligibility criteria authorized under this Article shall be treated equally, provided
that nothmg in this Article shall be construed to create an entitlement to.a
particular grant or service level or to aid in amounts not authorized under this
Code, nor construed to limit the authority of the General Assembly to change the

eligibility requirements or provisions respecting assistance amounts.

' The Illinois Department shall advise every applicant for and re01p1ent of aid under
- this Article of (i) the requirement that all recipients move toward self-sufﬁmency



and (ii) the value and benefits of employment. As a condition of eligibility for
that aid, every person who applies for aid under this Article on or after the
effective date of this amendatory Act of 1995 shall prepare and submit, as
part of the application or subsequent redetermination, a personal plan for
achieving employment and self-sufficiency. The plan shall incorporate the
individualized assessment and employability plan set out in subsections (d), (f),
and (g) of Section 9A-8. The plan may be amended as the recipient's needs
change. The assessment process to develop the plan shall include questions that
screen for domestic violence issues and steps needed to address these issues may
be part of the plan. If the individual indicates that he or she is a victim of domestic
violence, he or she may also be referred to an available domestic violence
program. Failure of the client to follow through on the personal plan for
- employment and self-sufficiency may be a basis for sanction under Section 4-21.

305 ILCS 5/4-1 (emphasis added). Thus, to be eligible for TANF one‘must comply with Sections
>4—1..1 through 4-1.11, as well with fhe second paragraph of Section 5/4-1. The record is silent as |
to whether, in compliaﬁce with the second paragraph in Sectio’n 5/4-1, DHFS requires
FamilyCare applicants to prepare and submit a persdnal»plan for achieving erriployment and self-
sufficiency. Regardless, it is undisputed that while the FénﬁlyCafe Program inchideé ‘most Vof the
TANF eligibility requirements unc;er_S_ectlons 4-1.1 througﬁ 4-1.11, the FamilyCare Program
fail_s to require compliance with: (1) Section 4-1.5a, which deems_ any.one with multiple’
convictions of Public Assistance Fraud under 305 ILCS 5/8A-1 et seq., ineiigible for aid; 2)
Secﬁon 441.7, whiéh 'reciuires- enforcement of child support obligations; and (3) Sections 4-1.8
through 4.1.-10,.'whi'ch encompéss sev’er‘al‘ employment-related cdnaiﬁbm such as registration for
and acceptar_'lcé of employment. See Joint Stip. {{ 52-54. By failing fo require co'mplian_ée with
these sections, the FamilyCaré Program, be it_ under the»permanent rule or the emergency rule,
ﬁolates the unambiguous language of Section -5—2(2)(b) whichl requires all appﬁcaﬁts for aid
under that section to meet all the TANF eﬁgibility requirements other than the federal maximum ».

earned income requirement.



In response, DHFS contends that 89 IIl. Admin. Code 120.328 (“Rule 120.328”), a
-“peremptory rule’; it issued on April 21, 2008, cures the deficiencies of the permanent rule by
iﬁcorporating the neceésary TANF eﬁgibility requirements. That is not the -c‘ase. Whilé Rule
- 120.328 requires those receiving .aid under Section 5—2(2)(b) to now meet the employment
requireménts in Sections 4-1.8 through 4.1-10, it» does not require compliance with the non-
employment TANF eligibility requirements missing from the permanent rule such as Section 4-
1.7, the chiid support provision. |
Moreover, even if Rule 120.328 encompassed all the TANF eligibility requirements it is
not a valid “peremptory rule” under the IAPA. When interpreting a statute such as the IAPA, the
-“goal is to ascertain and give éffect to the intent of the legislature. The simplest and surest means
of effectuating this goal is to read the statutory language itself and give the words théir plain and -
ordinary meaning.” MD Elec. Contrs., Inc. v. Abrams, 228 1. 2d 281, 287 (2008) (citatién
-~ omitted). Under the IAPA, |
“Peremptory ruiemaking” .means any fulemaking that is required as a result of
federal law, federal rules and regulations, an order of a court, . . . under conditions
- that preclude compliance with the general rulemaking requirements imposed by
Section 5-40 [5 ILCS 100/5-40] and that preclude the exercise of discretion by the
agency as to the content of the rule it is required to adqpt.
SILCS 1‘0()/5-50. Here, issuance of a rule in c_:ompliance with the TANF eﬁgibiﬁty requirements
| was not mandated by the April drder. Rather, the cdurt merely determined that the erhe‘rgency _
rule was improper because it d1d ﬁot comply with the plain language of Section 5-2(2)(b), the
statut_e DHEFS relied on when changing the FamilyCare Program. DHFS, however, was per'féctly _

free to issue no rule at all. The April Order held only that if DHFS chooses to issue a rule under -

Section 5-2(2)(b), that rule must, at a minimum, satisfy the language of that section.



To interpret the percmptoi'y rulemaking provision in thé manner advocated by DHFS
would vitiate the general rulemakmg requirements imposed by 5 ILCS 100/5-40. Under DHFS’s
1nterpretat10n, the government would be free to implement rules contammg glarmgly obvious |
defects, and then once those rules were enjoined, use the peremptory rulemaking process to cure
the defects, effectively Bypassing the general rulemaking process. That is not the purpose of
peremptory rulemaking. Again, a valid peremptory rule is a rule that is required as a reéult» ofa
court order under-qonditions prechiding the exercise of discretion by the agency as to the content
of the rule adopted. 5 ILCS 100/5-50. Following the April O'rder, the dec;ision regarding whether
to amend the emergency and permanent rules and how to amend those rules to comply with
Sectlon 5-2(2)(b) was left solely to the discretion of DHFS, and the content of Rule 120.328 was
detenmned entirely by DHFS. Rule 120.328, codified at 89 Iil. Admin. Code 120.328, is
‘therefore not a valid peremptory rule.

| Since Rule 120.328 is not a peremptory rule, the deficiencies of the permanent rule
rémain. The -court theréfore finds that‘ the FamilyCare Program Iﬂay not be operated under
‘Section 5-2(2)(b) because the program fails to fequ_ire its partiéipants to meet all the TANF.
eligibility reﬁuireménts other than the .fede‘ral_. maximum carned income requirement, the only
requirement statutorily exex_ﬁpted. As the First District Appellate Court recently  affirmed,
“section 5-2(2)(b) extends medical assistance in the name of the FamilyCare f’rogram to those
who would otherwise receive aséistan;:e_ under TANF, disregarding only those TANF
~ requirements déaling with earned income.” Caro; 2008. I -App. LEXIS 939, slip oi). at 12. To
the extent DHFS has expanded the FamilyCai-e Program beyond those bounds, it has done so

impermissibly.



- The granting or denying of a preliminary injunction lies within the sound discretion of the
trial court. Mohanty v. St. John Heart Clinic, S.C., 225 Tll. 2d 52, 80 (2006) (citation omitted).
The purpose of a preliminary injunction is to preserve the status quo pending a
decision on the merits of a cause. It is an extraordinary ‘remedy which should apply
only in situations where an extreme emergency exists and serious harm would result
if the injunction is not issued. A party seeking a preliminary injunction must establish
that: (1) a clearly ascertained right in need of protection exists; (2) irreparable harm
"will occur without the injunction; (3) there is no adequate remedy at law for the
injury; and (4) there is a likelihood of success on the merits.
Beahringer v. Page, 204 Ill. 2d 363, 379 (2003) (citations ormtted). The ascertainable right in
need of protection here is the plaintiffs’ assertion that the unauthorized expansion of the
FamilyCare Program through Medicaid improperly uses tax dollars: This alleged ham is
irreparable and thus there is no adequate remedy at law because it would be impracticable for the
state to recoup the costs expended for the benefit of the FamllyCare Program. For the reasons
explained above as well as in this court’s Apr11 Order, there exists a strong likelihood that the
plaintiffs will succeed on their claims regarding the FamilyCare Program.
In addition to the criteria above, prior to issuing a preliminary injunction the “court must
-conclude that the benefits of granting the injunction outweigh the possible injury that the
opposing party might suffer as a result thereof.” H.T'A., Ltd, v. Luxion, 211 1l App. 3d 739, 744
(1st Dist. 1991) (citation omitted). While no considerable harm would be occasioned on the
. government defendants by an injunction, the defendant-intervenors, who are current recipients of
. aid under the Medicaid-based FamilyCare Program, contend they will be 'ixreparably harmed by
an injunction for they will lose their health insurance, insurance that is otherwise uhaﬁ’ordable
and unavailable to them. Defendant-Intervenors’ Resp. 12. In addition, they will have paid

insurance premiums for services they will no longer have, and there is no guarantee of a refund

of those premiurns. /d. While the court sympathizes with and understands the plight of the |



uninsured in our state and elsewhere, the equities in the particular c;ase militate in favor of
granting the preliminary injunction. The current FamilyCare Program may not be operated under
Section 5-2(2)(b). The defendant-intervenors do not have a right to continue to receive insurance
benefits under this improperly prpmulgatéd program. The remedy for recovering the defendant-
intervenors’ unused premiums is a refund of those premiums, not the continuation of an invalid
program. The plaintiffs’ motion for a preliminary injunctiorr regarding the FamilyCare Program
is therefore granted.
II..  Order
| Director Barry S. M.aram. and thé Department of Healthczrre and Family Services are
preliminarily enjoined from expending any public funds in the name of the FamilyCare Program,
be it under the permanent rule, 89 ‘]]1. Adm. >Code 120.33, or the purported preemptory ruie, 89
| Ill. Admin. Code 120.328, for the purpose of providirlg medical assistance pursuant to 305 ILCS
5/5-2(2)(b) to rlny individuals who fail to meet all the eligibility requirements urider Article IV of
the Illinois Public Aid Code, 305 ILCS 5/4-1 et seq., other than the federal maximum earned
income requirement. Cpmptroller Daniel W. Hynes is preliminarily enjoined from authorizirrg
~ payments related to the current. 305 ILCS 5/5-2(2)(b)-based FamilyCare Program. This
prralirninary rnjun'ction will remain in effect until a trial on the merits unless sooner modified or

dissolved.
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ARGUMENT

I Introduction

In November of 2007, after the effort to get the General Assembly to pass the
Governor’s sweeping healthcare initiatives failed, Defendants, the Governor and the
Deparfment of Family and Health Services (DHFS) and its Directdr, disregarded the
Hlinois Constitution and the rule of law and without statutory authority, issued an
Emergency Rule and mirror Permanent Rule to create a new taxpayer-funded state health
care insurance program. The new program (i) established benefits for a never-
previously-enrolled group, namely adult, parent/caretakers of clﬁldren.receiving state aid
from households with annual incomes of 185% to 400% of the federal poverty level
(FPL), and (ii) transferred adult parent/caretakers from households with annual incomes
between 133% and 185% of the FPL, who up until then had been covered under the
state’s Children’s Health Care Insurance Program Act (CHIPA), out of CHIPA and into
enrollment in the new Program as part of State Medicaid coverage. As authority for their
rules, Defendants cited Section 5-2(2)(b), a section of Article V, the Medical Assistance
Act, of the Public Aid Code (State Medicaid), 305 ILCS 5/5-1, et. seq.

Plaintiff-Respondent pro se Richard Caro and Plaintiff—Intervénors—Respondents
Ronald Gidwitz and Gregory Baise, on behalf of the taxpayers (collectively, “Plaintiffs™),
brought this action complaining that Defendants’ new Program was unlawful and
unconstitutional for myriad reasons, including that:

o Section 5-2(2)(b) does not authorize a health insurance plan su;ch as the Program
and does not allow enrollment in State Medicaid absent the application of certain

Article IV TANF requirements that the Program admittedly does not impose,

¢ There was no other statute authorizing the Program,



o The Program as applied in effect gave Defendants unfettered discretion to set
earned income limits for new enrollees and as a result violated the separation of
powers and constituted an improper delegation,

e the Program imposed premiums when no statute authorized premiums and
violated the Illinois Constitution, which forbids the raising of revenue in the
absence of statutory authorization,

¢ there was no appropriation for the Program,

¢ because the Joint Committee on Administrative Rules (JCAR) had found the rules
to be a threat to the public interest and suspended them, the. rules creating the
Program were as a matter of law invalid and of no effect under the Illinois
Administrative Procedures Act (“APA™) :

On April 15, 2008, based on a stipulated record, Judge James Epstein, mindful of
this Court’s admonition to avoid reaching constitutional issues where possible, relied on
one of the deficiencies with the Program argued by Plaintiffs and found that Section 5-
2(2)(b) imposed the eligibility requirements of Article IV TANF (Temporary Assistance
for Needy Families) of the Public Aid Code, including requiring recipient enrollment in
job search, job training, and education programs and compliance with child support
orders. The court further found that Plaintiffs had established a prima facie case entitling
them to preliminary injunctive relief because the new Program did not require enrollees
to meet the TANF requirements and therefore was not authorized by Section 5-2(2)(b).
On September 26, 2008, the Appellate Court affirmed the preliminary injunction order.

Defendants ask this Court to review that decision. This Court should decline. As
this Court repeatedly has held, a decision below can be affirmed on any grounds that
appear in the record, notwithstanding the basis for any decision below. There are, as

noted above, and discussed at greater length below, multiple problems with the Program

at issue here, in addition to and apart from the TANF issue.
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IL The Petition Does Not Merit The Extraordinary Relief Sought

A, The Order Defendants Would Appeal Is An Interim Preliminary
Injunction Order Applicable Only To The Program At Issue Here

To date, JCAR twice, the Circuit Court three times and the Appellate Court once
have recognized that the Program is unlawful. Now Defendants make an emotional
appeal to this Court to let them continue to operate the Program, claiming dramatically
that some 500,000 people will lose their benefits unless this Court grants their Petition
and reverses the Appellate Court’s order. Tt is simply not true.

Defendants’ argument is that if it ultimately, in future, becomes part of a final
order, the lower courts’ preliminary injunction finding that Section 5-2(2)(b) incorporates
and imposes Article IV TANF job and training program requirements, etc., might require
Defendants to impose those same requirements on other recipients receiving benefits
under Section 5-2(2)(b) in programs beyond the Program at issue here.

This argument has obvious flaws. First, this Court should not be called upon to
offer an advisory opinion or a result-oriented adjudication of what might be. Second, the
lower courts’ finding is an interim finding in support of a preliminary injunction order.
As such, as a matter of law, it does not impact the entire State Medicaid program.
Defendants repeated use of qualifiers such as “may,” “could be,” and “potential” betrays
their awareness that the Appellate Court’s and Circuit Court’s interpretations of Section
5-2(2)(b) are interim, not final and binding, and have no impact beyond the new Program.
Indeed, Defendants have argued — in pleadings filed with the Circuit Court — that the
finding is not even the law of the case or binding on the lower courts with respect to the
Program that is actually at issue. See Defendants’ October 8, 2008 Objection to

Plaintiffs’ Renewed Motion for Entry of Compliance Order at 3, 7. Appendix, Exhibit 1.
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B. Defendants Argue Facts Not Of Record

Defendants’ claims about the widespread impact of the lower court’s
interpretation of Section 5-2(2)(b) is without basis in the record, inaccurate and
incomplete and not the proper basis for detérmining whether there was,. constitutional and
statutory authority for the new Program.

Defendants do not and cannot point to anything in the record tﬁat shows that
Section 5-2(2)(b) is the authority for enrolling the 500,000 in FamilyCare. In addition to
(2)(b), Section 5-2 of the Medical Assistance Act (State Medicaid) has multiple sections
providing authority for Medicaid enrollment. Nothing in the record shows that prior to
November 2007 Section 5-2(2)(b) of State Medicaid was the authority for adult enrollees
in FamilyCare. To the contrary, in their February 8, 2008 Opposition to Plaintiffs’
Motion for Preliminary Injunction, Defendants argued that Section 40 of CHIPA was
used for prior expansions of FamilyCare. See id. at 3 and 5. Appendix, Exhibit 4.

The record does show that Defendants’ notices and rules for the new Program cite
Section 5-2(2)(b) as authority for the move of former CHIPA adults iqto State Medicaid.
The Rules state that between 15,000 and 20,000 adults with incomes from 133% to 185%
moved from CHIPA to Medicaid. The Rules also state that there are 147,000 new adult
enrollees with incomes from 185% to 400%. See Rules, Appendix, Exhibit 5. That

number fell to 5,000 in papers Defendants filed with the Circuit Court on October 29,
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2008. See Defendants’ Response to Plaintiff and Plaintiff-Intervenors’ Renewed Motion
for Entry of Compliance And Enforcement Order, Appendix, Exhibit 6.!

Thus, according to the facts of record, the new Program here affects
approximately 5,000 adults with household annual incomes between 185% and 400% and
approximately 20,000 adults with houschold annual incomes 133% to 185% of FPL
Defendants moved from CHIPA to Medicaid. The number is nowhere near 500,000.

C. This Matter Should Be Returned To Circuit Court

This Court should deny the Petition and return this matter to the Circuit Court to
proceed to a final adjudication. That way, the facts on 5-2(2)(b) enrollment can be
developed as needed and actual binding findings on a fully developed record can be
entered. If, at that point, there is a finding made that purportedly adversely impacts the
benefits of those outside of the Program, the reviewing court will have before it a full and
proper record, final findings and issues ripe for review. This Court need not and ought
not have to speculate on or work with unproven facts not in the record.

By contrast, taking the Petition may strand and delay the adjudication and
resolution of the other problems with the Program that could serve as the basis for
enjoining it, making resolution of this appeal moot and a wasting judicial and litigation
resources on the piecemeal resolution of issues. Unless this Court converts the current
preliminary injunction to a permanent injunction and takes for decision all the many

deficiencies with the Program that Plaintiffs urged to the courts below on the stipulated

! FamilyCare is not, contrary to the description in their Petition, funded by name by state
mandate. The name FamilyCare did not appear in a statute or rule until Defendants

issued the November 2007 rules for the new Program.
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record, and resolves to decides the injunction on the merits, its consideration of the
current appeal is likely to cause unfair and wasteful delay.

Defendants’ claim that the pre]irﬁinary finding here will strip 500,000 people of
benefits is a stalking horse. They merely seek to buy time. Plaintiffs have sought and
obtained two preliminary injunctions, yet after a year of litigation, their efforts to stop the
waste of taxpayer money have been stalled by procedural roadblocks. Defendants
continued to operate the Program despite the lower courts’ injunctions and denial of their
motions to stay. Proceedings below have ground to a halt,? and Defendants still, relying
on this Court’s November 12, 2008 Order, continue to operate the Program. If they
convince this Court to take the Petition it effectively negates the preliminary injunctions
and will almost certainly delay for a year or more any resolution of this matter.

Plaintiffs respectfully request that this Court deny the Petition and return the case
to the Circuit Court for development of a full record and adjudication on the merits. If,
however, the Court chooses to take the appeal, Plaintiffs urge it to éonsider all of the
infirmities of the Program raised by Plaintiffs and resolve whether a permanent injunction
should issue. Should tﬁc Court decide to take the appeal on only the narrow TANF
compliance issue, Plaintiffs request that this Court enter an order lifting the stay in its

November 12, 2008 order and admitting the Circuit Court at minimum to proceed to

? The Circuit Court interprets this Court’s 11/12/08 Order as enjoining it from proceeding
on any other matters. See 11/25/08 Transcript, Appendix, Exhibit 2. Defendants also
have moved the Appellate Court for a minimum two month extension of time to file
briefs pending this Court’s disposition of their Petition. See Defendants’ Joint Motion for

An Extension of Time to File Opening Briefs. Jd,, Exhibit 3 (sans exhibits).
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reach all the non-TANF Constitutional and statutory issues in the case so that these issues
are not held hostage while this appeal is pending.

III. Defendants Are Wrong On The Merits

The Program has multiple deficiencies, any one of which is sufficient for a
determination that it is unlawful.

A. There Is No Authority In Medicaid For Expending Funds To
Cover Adults With Incomes Between 133% And 400% of the FPL

Section 5-2(2)(b) provides, in relevant part, that:

§5-2. Classes of Persons Eligible. Medical assistance under this Article shall be
available to any of the following classes of persons in respect to whom a plan of
coverage has been submitted to the Governor by the Illinois Department and
approved by him; .
* * *

2. Persons otherwise eligible for basic maintenance under Articles I and IV but
who fail to qualify thereunder on the basis of need, and who have insufficient
income and resources to meet the costs of necessary medical care, including but

not limited to the following:
* * *

(b) All persons who would be determined eligible for such basic maintenance
under Article IV by disregarding the maximum earned income permitted by
federal law. '

305 ILCS 5/5-2(2)(b).

Section 5-2(2)(b) is very limited in scope and purpose. Its reference to Article IV
incorporates TANF, which provides for temporally-limited (six months) transitional
medical assistance to families moving from welfare to work.

Defendants now claim that Section 5-2(2)(b) is ambiguous. Petition at 11. Thus,
this court may consider the legislative debates on Section 5-2(2)(b) to resolve the

ambiguity. See, e.g., People v. Collins, 214 1ll. 2d 206, 214 (2005). They confirm the

modest scope of the statute:
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Senator Smith: [§5-2] is a small change in the State Medicaid Program to extend
the length of time that former AFDC families can receive
healthcare once they have secured employment . . . The only
persons eligible are working parents and their children who were
once AFDC recipients and whose income is extremely low.

* %k
Currently, our program provides for nine months of Medicaid after
the maximum time for receiving AFDC to supplement extremely
low paying jobs have been exhausted. Congress was provided an
option for states to extend this limit ... by six months which is
what this bill does.
See legislative history, Appendix, Exhibit 7.

Rep. Dunn: As I indicated earlier, it doesn’t effect a lot of people. About
$240,000 is the expected cost statewide.

Rep. McCracken: Okay. Under current law, aren’t there some people getting nine
months worth of benefits, or is that not correct?

Rep. Dunn: Yes, they are, and this would extend those benefits another six
months on top of that.

See id. (comments of Representatives Dunn and McCracken).

The new Program is wholly at odds with the statutory purposes expressed in the
language and legislative history of Section 5-2(2)(b). As noted by the Appellate Court,
the Program is not temporary and is not need-based. While Section 5-2(2)(b) on its face
excepts TANF’s eamed income limifs, the TANF cash grant assistance limits are well
below 65% of the FPL. See TANF cash grant schedules, Appendix, Exhibit 8. The new
Program, however, purports to cover adults with earned annual incomes up to 400% of
the FPL (roughly $82,000 in annual income for a family of four).

DHFS claims that Section 5-2(2)(b) gives it authority to set the income level
limits. If so construed, the statute would provide authority to extend Medicaid coverage

to persons of any income level whatsoever, even those with substantial wealth. DHFS
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would have carte blanche to fashion whatever type of program for whatever level of
income it wishes. This would be an impermissible and invalid delegation of legislative
authority. See, e.g., Thygesen v. Callahan, 74 111. 2d 404, 411 (1979) (delegation to the
Department of Financial Institutions of authority to set schedules of interest rates “as the
Director deems appropriate” was unconstitutional as it amounted to “uncabined”
discretion to determine “appropriate” interest rates).

The primary purpose of Medicaid is to help the poor. The beneﬁts awarded to
recipients under Medicaid are based upon their income and needs. Section 5-2(2)(b)
must be read with the purpose of Medicaid in mind. To construe it as an uncabined
delegation of authority allowing DHFS to provide assistance without any income
limitation to populations with relatively substantial incomes is an unreasonable and
unconstitutional interpretation of the statute. CHIPA, which authorizes healthcare
assistance in the form of taxpayer-funded health insurance for eligible children and their
parents/caretakers starting at 133% of the FPL, provides legislative guidance for the
ceiling for Medicaid. To be enrolled in CHIPA, a child cannot be eligible for enrollment
in state Medicaid. See 215 ILCS 106/20(a).

Creating a taxpayer funded multi-million dollar program is quintessentially
legislative work. Defendants’ conduct here in operating the Program by executive fiat
usurps the legislative function and violates the Illinois Constitution’s separation of
powers provisions. See, e.g., Best v. Taylor Machine Works, 179 1ll. 2d 376, 410 (1997);
‘People ex rel. Chicago Dryer Co. v. City of Chic&go, 413 11, 315, 320 (1952).

B. Federal Medicaid “De-Linking” Changes Nothing
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Defendants claim that federal law requires “de-linking” Medig:aid payments and
therefore that the absence of TANF limitations does not defeat the Program. Petition at
12. This argument failed to persuade the lower courts. It should not persuade this Court,
either.

In their June 23, 2008 brief to the Appellate Court, Defendants argued that
“Iwihile the eligibility for cash grants is subject to the TANF requirements of federal law,
the receipt of Medicaid is based on complying with the requirements for AFDC as they
existed on July 16, 1996, 42 U.S.C 139%u-1.” See id. at 21. The federal law to which
Defendants refer is the Congressional effort to move from the old welfare program under
AFDC to the newer block grant regime of TANF. The change was made in order to give
the states greater flexibility. In this process it was clear that Medicaid decisions should be
made independently from cash welfare decisions so long as Medicaid requirements were
no more restrictive than the TANF requirements of 1996. The “de-linking” pressure
arose from fears that states would cut Medicaid even below income eligibility of TANF.

The AFDC standards in place in Illinois with respect to Medicaid payments in
July of 1996 embraced the TANF job related employment limitations.

The 1llinois Department shall advise every applicant .. (i) the requirement that all

recipients move towards self-sufficiency and (ii) the value and benefits of

employment... As a condition of eligibility for that aid, every person who is a

recipient of aid under this Article on the effective date of this amendatory Act of

1995 shall, within six months of that date, prepare a personal plan for achieving

employment.

305 ILCS 5/4-1.
The HMlinois General Assembly made clear in 1995 not orﬂy that the TANF

employment requirements were firmly in place, but also that upon a determination of

eligibility, DHFS could impose sanctions for violations of those provisions — expressly
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acknowledging the difference between eligibility determinations and sanctions that is at
the core of Judge Epstein’s analysis.

An individual for whom the job search, training, and work programs established

under Article IXA are applicable, must accept assignment to such programs. . . .

The Illinois Department and the local government shall determine, pursuant to

rules and regulations, sanctions for persons failing to comply with the

requirements of this Article.
305 ILCS 5/4-1.10.

Defendants’ “de-linking” argument attempts to demonstrate that a federal law
eliminated all TANF requirements when, in fact, the federal law was a relatively modest
effort to make sure that Medicaid eligibility determinations by the states did not dip
below July 1996 standards. It provides no support for their critique of the lower courts’
decisions. Federal law does not require elimination of TANF requirerhents for Medicaid

as those in place prior to July 1996 and Section 5-2(2)(b) plainly requires compliance.

C. Defendants’ Article 9A Argument Is Meritless

Defendants argue also that Article IV TANF requirements need not be imposed,
claiming that when these provisions are examined each such TANF pfovision references
that, to be eligible, individual grant aid recipients must meet the respective TANF
provision requirement by complying with the provisions of Article IXA of the Public Aid
Code, 305 ILCS 5/9A-1, et seq. (“Article 9A”). Petition at 9. They say that Article 9A
provides programs in coordination with Article IV TANF requireﬁenw, and that its
prograxﬁs are restricted to Article IV TANF cash grant recipients only. Defendants
further argue that, as Article 9A is expressly limited to cash grant recipients, Article V,

Medicaid enrollees under Section 5-2(2)(b) cannot enroll in Article 9A programs and that
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with Article 9A programs unavailable to them, there would be no method for Section 5-
2(2)(b) enrollees to meet TANF requirements of program participation.

Defendants fail to cite or factor in Article IX of the Public Aid Code, 305 ILCS
5/9 et seq, (“Article 97). Article 9 expressly makes DHFS’ programs for guidance
counseling, educational programs,'vocational training programs, job search, training and
work programs available to Article V Medicaid enrollees, including 5-2(2)(b) enrollees.
It does so by setting forth programs virtually the same as those set forth in Article 9A.
See 305 ILCS 5/9-1 and 5/9-8.

Article 9 authorizes the State to provide Section 5-2(2)(b) enrollees access to
eligibility programs like those under Article 9A. Thus, Defendants are wrong in arguing
that there are no statutorily authorized programs in which Section 5-2(2)(b) enrollees may
enroll or participate to meet Article IV mandates that they attend such brograms.

D. There Is No Authority In Medicaid To Cover Adults Who Do Not
Meet the Article IV Non-Income TANF Requirements

The express language of Section 5-2(2)(b) prevents its use as authority for the
new Program. It requires that an enrollee meet every non-income eligibility requirement
of Article IV. As Defendants have conceded, the Program does not do so. Defendants
have stipulated that DHFS does not require persons enrolled in the Program to comply
with the Article IV requirements that a TANF recipient engage in job registration and
employment acceptance (305 ILCS 5/4-1.8), in vocational training (305 ILCS 5/4-1.9),
and Job Search participation (305 ILCS 5/4-1.10). Stip. Fact 54(j). The Program does
not require enrollees to cooperate with child support enforcement (305 ILCS 5/4-1.7).
Stip. Fact 54(i). With regard to the requirement in Section 4-1.5(a) that a person with

multiple convictions for public aid fraud be ineligible for TANF, Defendants’ response is
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to state that “this requirement has only been applied to cash assistance programs and not

to medical programs™. Joint Stipulation, Exhibit 9, Facts 54(g), (i) and (j).

E. There Is No Coverage Plan As Required By The Act

Section 5-2 states in its introduction that medical assistance under the statute is
contingent upon a coverage plan, providing, in relevant part, that “Medical assistance
under this Article shall be available to any of the following classes of persons in respect
to whom a plan of coverage has been’ submitted to the Governor by the lllinois
Department and approved by him ...” See‘ supra (emphasis added). A coverage plan
thus is a precondition of Section 5-2(2)(b), yet there is no evidence in the record that such
a coverage plan exists or was submitted to the Governor by DHFS. Defendants have
pointed to the stipulated fact that the Governor approved the expansion submitted in the
Emergency Rule and claimed that the rule and the coverage plan are “one and the same,”
but have never offered any support for this proposition. Without evidence of a coverage
plan, Defendants cannot rely on Section 5-2(2)(b) as authority for the Program.

F. There Is No Authority For Premiums

The Program purports to create a new taxpayer-funded healthcare insurance
coverage plan operated and paid under state Medicaid for enrollees Who are adult
parents/caretakers with household annual incomes between 133% and 400% of the FPL.
It also imposes premiums on enrollees with incomes above 150% of the FPL. There is
no authority under the state Medicaid Act to impose and collect such premiums.
Authority to charge and collect revenues must come from a law enacted by the General

Assembly, and the General Assembly has not enacted any such law.
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Early on, Defendants had argued — without offering any authority -- that they had
the inherent authority to charge premiums because Medicaid does not prohibit them from
doing so. They were wrong. Under Illinois law, it is well-established that administrative
agencies may exercise only those powers expressly delegated to them by the legislature.
See, e.g., Bio-Medical Laboratories, Inc. v. Trainor, 68 Ill. 2d 540, 551 (1977)
(“...inasmuch as an administrative agency is a creature of statute, any bower or authority
claimed by it must find its source within the provisions of the statute by which it is
created ...”). Defendants since have conceded that this is the law. See July 15, 2008
Defendants® Response to Plaintiffs® Motion for Preliminary Injunction with-Regard to the
Permanent and Peremptory Rules at 14 citing Granite City Division of Nat'l Steel Co. v.
Hlinois Pollution Control Board, 155 1ll. 2d 149, 171 (1993) (“any power or authority
claimed by [an agency] must find its source within the provision of its enabling statute.”).

Unlike Medicaid, CHIPA expressly provides for premiums to be charged. That
families with income between 150-185% of the FPL may have participated in a health
services assistance program under CHIPA where premiums were charged, however, does
not mean that the same program is sustainable or authorized under state Medicaid.
Indeed, as noted above, CHIPA expressly piovides that enrollees cannot be eligible for
State Medicaid benefits. See 215 ILCS 106/20(a). - -

Defendants, in failing to seek to renew the CHIPA waiver for adults, chose to
allow their enrollment in CHIPA to terminate. Defendants also chose to create the
Program as part of State Medicaid and then purport to enroll adult parent/caretakers with
annual household incomes between 133% and 400% in the Program. CHIPA cannot and

does not authorize premiums outside of CHIPA enrollment; State Medicaid does not
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authorize premiums at all. And while in CHIPA the General Assembly expressly
authorized DHFS to use the powers accorded it under Medicaid for the management of
CHIPA, see 215 ILCS 106/15, there is no corresponding Medicaid provision authorizing
the use of CHIPA powers in the administration of Medicaid. Thus, any premiums being
collected for the Program are being collected without statutory authority

G. The Constitution Does Not Authorize DHFS To Raise Revenue

The parties have stipulated that premiums are being charged to and collected from
Program enrollees. See Joint Stipulation Facts {45 and 46, Appendix, Exhibit 9.
DHFS’ imposition of premiums amounts to raising revenue for the State. The Illinois
Constitution at Article IX, Section 1, however, gives the General Assembly the
“exclusive power to raise revenue by law except as limited or otherwise provided in this
Constitution”. See, e.g., Hoffman v. Clark, 69 Ill. 2d 402, 423 (1977) (“The power to
raise revenue through taxation is firmly vested in the General Assembly both through the
inherent power of that body, and by the specific grant of the Constitution.”) Accordingly,
by imposing and charging premiums on adult enrollees the Program is raising revenue for
the State, which is not authorized by state statutes and is therefore unlawful. This Court
should find the collections of premiums to be unauthorized acts raising revenues without
required legislated authority, and order that the Pi-ogram be permanently enjoined.

H. There Is No Appropriation for The Program

“[Olnly the Legislature may appropriate revenues for state expenditures”.
Bridges v. State Board of Elections, 222 1ll. 2d 482, 491 (2006). Defendants have

conceded that there is no appropriation for the Program covering adults with incomes of
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185% to 400% of FPL. See Defendants’ Verified Answer to the Verified Second
Amended Complaint and Stipulated Facts at §]10 and 11, Appendix, Exhibit 9.

Furthermore, agencies are required to submit to the appropriations committees of
the General Assembly the programs and projects on which the agency intends to spend.
IIl. Const. Art. VII, Sec. 2(b). This provides constitutional control over taxpayer funds.
In the materials it submitted to the legislative appropriations committee, DHFS noted that
the entire $17.05 billion ($7 billion of which was for medical services) allocated to it was
for program maintenance -- not expansion. Stipulation at 14-15, Aﬁpendix, Exhibit 9.
The new Program did not exist at the time and was not and is not included in DHFS’
appropriation submission, evidencing the absence of allocated funds for it.

Defendants have argued that there are funds for the expansion of the new Program
because they have access to and can dip into a number of funds app-ropriaxed for other
identified existing medical assistance programs. This is simply not the case.

That DHFS has authority to spend almost $7 billion dollars for medical services is
not the relevant concern. The Illinois Constitution places two important budget
responsibilities in the legislative branch. One, Article VIII, Section i(b) of the Iilinois
Constitution requires authorization in substantive law before any obligation to be paid
from public funds may be incurred. Without such authorization no appropriation is
possible and there is no such authorization here. It is black letter law that appropriations
bills fund existing programs and cannot contain substantive law creaﬁng REW programs.
See, e.g., People v. Young Women's Christian As§ 'n, 86 1ll. 2d 219, 238 (1981);
Granberg v. Didrickson, 279 1ll. App. 3d. 886, 892 (1* Dist. 1996). Two, Article VIII,

Section 2(a) of the Illinois Constitution requires the Governor to submit a balanced
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budget that “sets forth the estimated balance of funds available for appropriation at the
beginning of the fiscal year, the estimated receipts, and a plan for expenditures and
obligations during the fiscal year” for every state agency. It then, at Section 2(b),
requires the legislature to make ajopropriations and limits such appropriations to funds
estimated by it to be available. The Governor performed his 2(a) function by declaring
that the Program would be funded in a separate appropriation bill by an identifiable line
item, Stipulations, Appendix, Exhibit 9 at §§11, 146, but that bill never passed.

When DHFS filed their required appropriation forms with the legislative
appropriations committees, the documents described how they planned to spend the
money requested. DHFS stated that the entire amount requested was required for
program maintenance — not program expansion. It did not address the expansion
proposed by the Governor. See Stipulations, Appendix, Exhibit 9, 198. Ultimately, the
amount appropriated to DHFS was less than the amount requested for program
maintenance, Compare $7.1 billion requested, id., 198 to $6.9 billion approved. Id. at
957. No separate amendment to the Appropriations Act was adopted with a legislative
discussion or designation relating to funding the Program.

L Defendants’ Disregard of JCAR Is Unlawful

JCAR on multiple occasions found that Defendants’ rules were a threat to the
public interest and suspended them. Defendants never pursued direct and lawful appeals
of JCAR’s rulings, choosing instead simply to ignore JCAR’s findings and the APA.
Defendants have not brought a direct attack against any JCAR ruling. Instead, they
mount an indirect collateral attack seeking an after-the-fact declaration that the JCAR

statute is unconstitutional and that they were free to disregard JCAR’s rulings. They
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have not even joined JCAR as a party. This approach is unlawful. JCAR’s actions have
not been challenged properly or legally. “Administrative agencies ... have no authority
to declare a statute unconstitutional or even to question its validity.” Bryant v. Bd, of
Election Commissioners, 224 111, 2d 473, 476 (2007).

J.  Under Illinois Law, The Rules Are Ineffective and Invalid

Defendants have yet to issue a rule related to the Program that is subject to the
normal public notice and comment periods envisioned By the APA and the attendant
transparency required by the APA. Further, the Emergency and Permanent Rules that
they have promulgated are now, as a matter of law, invalid and ineffective under the APA
because JCAR objected to both of them and made findings that they were a threat to the
public interest. See 5 ILCS 100/5-10(c) (rules which are not filed are ineffective and
invalid); 5 ILCS 100/5-115(b) (providing that if JCAR has issued a statement that a rule
is a serious threat to the public interest then the agency may not invoke or enforce the
rule and the Secretary cannot accept the rule for filing), 5 ILCS 100/5-125 (when an
emergency rule has been suspended, for the 180 days following the suspension the
agency is barred from filing and the Secretary is prohibited from accepting for or filing a
permanent rule similar to the suspended emergency rule). Moreover, the Peremptory
Rules Defendants issued in the wake of the Circuit Court’s injunction also are invalid and
ineffective due to JCAR’s suspension and findings, and resulting APA filing prohibition.

The Program is still being operated by Defendants, purportedly under rules cited
here. However, at this juncture all the rules for the Program are ineffective and invalid.
Defendants neither appealed JCAR’s findings nor sought review under writ of certiorari.

Their collateral attacks on JCAR and the APA are not properly considered here.

1277709 _1 _ 18




CONCLUSION
For the foregoing reasons, this Court should deny Defendants” Petition for Leave

to Appeal and grant such other and further relief as the Court deems just and proper.

Dated: December 10, 2008

~ e V
F. Thomas Hec(c
Claudette P. Miller
Floyd D. Perkins
UNGARETTI & HARRIS LLP - 34355
3500 Three First National Plaza
Chicago, Illinois 60602
Telephone: (312) 977-4400

Attorneys for Plaintiff-Intervenors-
Respondents

Richard P. Caro
111 Groveland Avenue
Riverside, IL 60546

Plaintiff-Respondent Pro Se
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